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ABSTRACT
FAMILY MATTERS:
CONCUBINES AND ILLEGITIMATE CHILDREN IN THE JAPANESE EMPIRE,
1868–1945
Jooyeon Hahm
Frederick R. Dickinson
This dissertation examines the early twentieth-century evolution of family law in
the Japanese empire. Contrary to popular perceptions of Japan as uniformly patriarchal, I
identify a progressive turn that promoted intimacy-based family life in court cases
involving concubines and illegitimate children in Japan, Taiwan, and Korea. After World
War I, the principal thrust of Japanese family law shifted from preserving patrilineage to
protecting the best interests of the child. This momentum continued through the 1930s
and inspired a series of legal reforms that defied the conservative backlash of total war
mobilization.
The change in Japanese family law mirrored a global transformation of the family
from being part of a broader kinship network to constituting the emotional core of an
individual’s life. Japan’s experience offers a unique vantage point for understanding
family regulation. Historians of western empires have emphasized the management of
women as a crucial means of distinguishing the colonizer from the colonized. They have
also argued that competition between colonizers and indigenous elites over defining
gender hierarchies reinforced patriarchal values. This cannot, however, account for the
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steady movement toward egalitarian, affective families in the long twentieth century.
Through the prism of the Japanese empire, this dissertation illustrates how this
movement, which originated in universal human aspirations for intimacy and happiness,
transcended national interests and imperial borders.
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Introduction

“People in Japan aren’t having enough sex, so they’re not having enough kids.”1
Drake Baer, Business Insider

Fewer Japanese men and women enter relationships, get married, or have children
compared to a half century ago, a cause that propels Japan’s demographic crisis.
Declining marriage and birth rates are universal in affluent societies, but Japan’s case is
worse because they diminish hand in hand. In the United States and Europe, lower
marriage rates have been accompanied by an increase in the number of co-habiting
couples and out-of-wedlock births, but this trend did not come about in Japan. Only 2.3%
of Japanese children are born outside marriage,2 compared with 40.3% in the United
States and the OECD average of 40.5%.3 Marriage and childbirth have become lifestyle
choices instead of rites of passage. While the correlation between them has grown weaker
elsewhere, their linkage remains strong in Japan. Why is unmarried parenthood so
uncommon in Japan?
A misleading answer points to Japan’s traditional family structure that prescribes
strict gender roles for the male breadwinner and female homemaker. This pairing,

1

Drake Baer, “Japan isn’t ready for the ‘new reality’ of its baby crisis,” Business Insider,
February 22, 2016.
2
“Marriage in Japan: I Don’t,” The Economist, September 1, 2016.
3
In the former colonies of Korea and Taiwan, the percentage is 1.9% and 3.8% respectively
according to the OECD Family Database and National Statistics of Republic of China in 2016.
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however, has been the convention across industrialized countries and is not unique to
Japan. An essentialist approach looks to Confucian sexual morality or samurai culture,
but we can easily find their counterparts in the West, such as Christian ethics and
Victorian ideals. Searching for historical roots or cultural explanations is futile.
Instead, my dissertation, the study of unwed mothers and out-of-wedlock children
in the early twentieth-century Japanese empire, examines contingencies that have shaped
legal discourses and social practice stigmatizing unmarried motherhood. Such
contingencies include the empire-wide promotion of ideal womanhood, encapsulated in
the slogan “Good Wife, Wise Mother” (ryōsai kenbo). Although the campaign improved
women’s rights, it restricted their roles to homemaking and childrearing. Unmarried
mothers disrupted this normative model; they were not virtuous wives, but mothers
taking care of their children in the face of adversity. Appealing to the emotional
component of selfless motherhood, they earned legal protection and social assistance. A
total war, which sent fathers to the front, further reinforced tolerance toward single
mothers. This favorable tide was overturned under the Allied Occupation, when mixedrace children shamed Japanese elites and a public already disgraced by defeat and
American colonization.
Exploring these contingencies, my dissertation examines how unmarried mothers
and out-of-wedlock children pushed the limits of accepted boundaries. Their cases expose
the dilemmas empires faced between appeasing the traditional ruling class and creating a
strong support base for the state. The court was a space where these predicaments

3

manifested and agents of empire and colonial subjects appropriated, negotiated, and
contested norms and ideals. Through a collision and intersection of contradictory ideas
and practice, some traditions survived and others were invented. Tokyo was in charge,
but the colonies and their diverse populations transformed Japanese views. Empire was
made both at home and on the periphery. From the promulgation of the Meiji Civil Code
in 1898 to full-fledged assimilation efforts at the peak of World War II, the empire
organized and mobilized subjects with family as the smallest administrative unit, and
policies and regulations governing family shaped imperial governance and colonial
experiences. This interaction-based narrative tackles the intentionality of empire-building
and centrality of assimilation in post-colonial studies. It challenges the top-down
accounts of ideological subsumption or patriarchal domination.
Elaborating on Ann Stoler’s notion of an affective state, my dissertation
highlights relations between the state and its subjects as entrenched in a terrain of
sentiment.4 Accounts of unwed mothers and illegitimate children illuminate how the state
alternated and adjusted between reason and emotion when handling family affairs. While
the law prescribed rights and obligations that constrained peoples’ choices and behaviors,
ideas of an unbreakable parent-child bond and of mutual affection justified such
sanctions. The court adopted scientific methods of determining paternity such as blood
type tests and screening for hereditary disorders, but appealed to compassion when these

4

Ann Laura Stoler, “Affective States,” in A Companion to the Anthropology of Politics, eds.
David Nugent and Joan Vincent (New York: Blackwell Publishing, 2007), 4–20.

4

methods did not work. In the 1920s, the family structure centered on the principle of
patrilineage faltered, requiring a new idea to buttress its foundation; the idea of maternal
love (bosei) as natural and sacrosanct emerged in legal debates and gained currency in the
popular media and literature.
The state did not have a monopoly on emotional discourse; unwed mothers and
illegitimate children also made use of affective language to advance their cases in the
courtroom and garner support and sympathy. Wives, threatened by the possibility that a
mistress could become a concubine and that her son, through paternal recognition, could
become heir to the household, turned jealousy and anxiety into debates on conjugal
loyalty and respectability. These dialogues peaked in the 1930s as the Japanese Empire
entered World War II and women’s roles in family and society grew. Family matters
were no longer private but of public concern. Not only did family law define status and
distribute wealth, but it also mobilized sentiments and sensibilities.
The impassioned interaction between the judicial system and litigants, each with
his or her own story to tell, challenged the empire’s hegemonic vision of the family.
Writers of the Meiji Civil Code did not envision a concubine starting her own household
or an illegitimate child receiving the lion’s share of inheritance. However, their notion of
the code as a flexible and receptive to change enabled a discrepancy between the original

5

intent of the code and lived experience.5
Three main drafters of the civil code, Ume Kenjirō, Hozumi Nobushige, and
Tomii Masaaki, built flexibility into the Meiji Civil Code. The code, for example,
stipulated that legal acts accord with public order and good custom (kōjo ryōzoku). The
interpretation of this concept was pliable and changed over time; a contract of
concubinage fit public morals at one point but became injurious to social harmony a
decade later. The idea, in other words, resembled the “necessary and proper” clause in
Article One of the American Constitution.
Another ambiguous phrase was “grave humiliation” (jūdaina bujoku), which, in
addition to bigamy, adultery of the wife, a husband’s conviction of adultery, a felony, and
abandonment, became grounds for divorce. Assessing the degree of disgrace was openended. Concubinage was not considered a serious offense immediately after the code’s
promulgation. But it became a grave transgression in the 1920s, even in the case of a
wife’s infertility. These equivocal legal terms facilitated judicial interpretation, which
Hozumi considered critical to the modern code’s success, and to Japan’s adaptation to a
rapidly changing world.6

5

Iwata Arata, Minpō kisō to Nihon seishin: ume sensei no ‘jōri’ o chūshin to shite (Tokyo: Nihon
hōri kenkyūkai, 1943) and Arichi Tōru, “Meiji minpō kisō no hōshin nado ni kansuru jakkan no
shiryō to sono kentō,” Hōsei kenkyū 37.1-2 (1971): 95–123.
6
Tomii Masaaki, “Minpō no kaishaku” in Minpō genron (Tokyo: Yūhikaku, 1911); Hozumi
Nobushige, Hōritsu shinka ron Vol.1-2 (Tokyo: Iwanami Shoten 1924); Oka Takashi, “Meiji
minpō kisō katei ni okeru gaikoku-hō no eikyō,” in Kokusai tetsugaku kenkyū bessatsu vol.4 Hō
no iten to hen’yō (Tokyo: Tōyōdaigaku kokusai tetsugaku kenkyū sentā, 2014); and Okubo Teru,

6

In the colonies of Taiwan and Korea, the civil code’s double layer—rigid
specification in a thousand articles and flexible judicial interpretation—facilitated its
transplantation. While law and order satisfied conservatives, the code’s potential for
change spoke to progressives. Household registration (koseki) entrusted power to
patriarchs, but the family court enabled disenchanted dependents to contest their
household heads. This dual approach contrasted with British indirect rule and French
assimilation, both of which failed in the “spiritual” sphere of gender relations—family
and religion—and drew fierce resistance.7 Japanese modernization of the family met little
opposition from the colonized. Scholars typically credit racial similarities or cultural for
this outcome.8 But Tokyo offered tangible benefits to its colonial subjects.
The empire built channels for subjects to seek legal mediation in family disputes
and helped spur profound change in their thinking about the family. Family life was at the
heart of the early modern experience; the family was the principal institution for
legitimizing status and dispensing wealth. Most conflicts were solved internally, except
in elite households, where the royal court held a stake. Religious authorities played key
roles in some parts of the globe, but their influence was nominal in East Asia. It was an
innovation, therefore, when the Japanese Empire subjected the family to state power. The

“Minpō kisosha no kangaekata no chigai ni tsuite,” Chūō daigaku hōritsugaku 26.1 (2013): 113–
22.
7
Partha Chatterjee, The Nation and its Fragments: Colonial and Postcolonial Histories
(Princeton, NJ: Princeton University Press, 1993).
8
Ramon H. Myers and Mark R. Peattie, eds. The Japanese Colonial Empire, 1895–1945
(Princeton, NJ: Princeton University Press, 1984).

7

nation-wide household registration (koseki) required families to report births, deaths,
marriage, and adoption; the civil code codified conjugal rights and the succession
principle; and the court adjudicated formerly private matters of divorce and inheritance.
The idea that an individual—even a woman or a fatherless child—could ask the state to
validate one’s status or settle one’s claim to a family estate was an innovation embraced
and welcomed by many. The number of personal affairs cases (jinji jiken) increased by
tenfold in the first three decades of colonial rule in Taiwan and Korea. These cases
constituted almost 30% of civil cases in Japan by 1940.9 These numbers exclude other
civil cases involving family members. All jinji cases were initiated by disgruntled
individuals who voluntarily filed lawsuits.
The empire forged an intimate relationship with its subjects through attending to
their desires and anxieties. The court lent a sympathetic ear to those claiming
victimization by close relatives and determined their rights and obligations by law. It
fulfilled some people’s wishes while reminding others of their responsibilities. The
decisions appealed to moral sentiments, such as family loyalty, benevolence, and honor.
This mode of judicial interpretation culminated in the 1939 empire-wide promulgation of
the Personal Affairs Settlement Law (jinji chōseihō), which identified the main objective
as “to resolve cases through compassion based on moral principles.”10 Settling family

9

Taiwan Sōtokufu, Taiwan Sōtokufu Tōkeisho Dai 40 (Taiwan Sōtokufu, 1944) 302–3; Chōsen
Sōtokufu Hōmukyoku, Chōsen shihō ichiran (Shōwa 18 nenban) (Keijō: Chōsen Sōtokufu
Hōmukyoku, 1944), 79–83; Shihōshō chōsabu, Dai nippon teikoku Shihōshō minji tōkei nenpō.
Dai 66 (Shōwa 15 nenbun) (Tokyo: Shihōshō chōsabu, 1941), 44–47.
10
Kanbō, March 17, 1939.
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disputes through human feelings, the empire touched the most intimate aspects of
people’s lives and deeply pervaded their minds. This was one of the most powerful tools
and longest lasting legacies of empire.

Historiography
My dissertation joins an extensive body of literature on Japanese imperialism.
Scholars have generally stressed the distinctiveness of Japanese empire-building, whether
its relative “backward” character or the racial and cultural affinities that Japan shared
with its subject peoples.11 This distinctiveness has often been described as a
disadvantage. However, my research suggests that Japan grappled with concubines and
illegitimate children at home at the same time that they engaged in reform in the colonies.
They considered these problems as shared predicaments and envisioned colonial
experiments as helping with similar troubles at home. Japan led the world on managing
illegitimacy, creating a legal foundation for the natural rights of the child.
No study of the Japanese Empire has examined family law as a central apparatus
of empire. In fact, little is known about Japanese family law in English-language

11

Matsuo Takayoshi, “The Development of Democracy in Japan—Taishō Democracy: Its
Flowering and Breakdown—,” The Developing Economies 4.4 (December 1966): 612–32; Peter
Duus, The Abacus and the Sword: The Japanese Penetration of Korea, 1895–1910 (Berkeley:
University of California Press, 1998); Y. Tak Matsusaka, “The Japanese Empire,” in A
Companion to Japanese History, ed. William M. Tsutsui (New York: Blackwell Publishing,
2007), 224–240.
Myers and Peattie, The Japanese Colonial Empire; Mark Caprio, Japanese Assimilation Policies
in Colonial Korea, 1910–1945 (Seattle: University of Washington Press, 2009).
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academe. Harold Fuess’s Divorce in Japan characterizes the Meiji Civil Code as handsoff, placing power in the hands of families.12 According to Fuess, the courts played only a
marginal role in dissolving conjugal ties, as divorces by judicial decision never exceeded
1 percent of the total between 1900 and 1940.
I challenge this vision of the civil code as unobtrusive. First, divorce was only a
part of the whole, comprising only one fifth of family disputes. Another fifth involved
status validation. A majority focused on succession.13 Second, Fuess’s statistical analyses
overlook qualitative questions arising from court cases. For example, if fault divorce was
so uncommon in modern Japan, who were the people who sought state intervention?
Citing Ōta Takeo, Fuess states that 85% of court divorces were initiated by wives.14 This
substantiates my argument that those who were disadvantaged in traditional family
structure were more prone to rely on the new judicial system. Third, Fuess does not
explain why a gradual decline in divorce from 1900 to 1940 is accompanied by an
increased in judicial divorce in the 1920s. By including diverse cases, substantive
questions, and historical contingencies, my dissertation provides a more nuanced
evaluation of Japanese family law.
Three recent analyses have enhanced our understanding of Japanese family law,
but fall short of offering a general overview. Japanese Family Law in Comparative

12

Harald Fuess, Divorce in Japan: Family, Gender, and the State, 1600-2000 (Stanford, CA:
Stanford University Press, 2004), 117.
13
Dai nippon teikoku shihōshō minji tōkei nenpō (1941), 44.
14
Fuess, Divorce in Japan, 129.
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Perspective (2009) compares the Japanese experience with western legal tradition.15
Japan’s Household Registration System and Citizenship (2014) chronicles the history of
koseki.16 Gender and Law in Japanese Imperium (2014) offers a wide array of case
studies to show the impact of civil, criminal, and administrative laws on the lives of both
Japanese citizens and colonial subjects.17 Although these works explain how family law
helped regulate gendered subjects and social norms, they do not provide a coherent vision
of legal reform.
Analyses of Japanese family law focus predominantly on the legacy of the family
system (ie seido) prescribed by the Meiji civil code, which is condemned as a source of
tradition and conservatism. Influenced by Maruyama Masao’s discussion of the political
failures of 1930s Japan, Ishida Takeshi, Fujita Shōzō, and Matsumoto Sannosuke
highlight the centrality of the family system in promoting and sustaining the tennōsei
ideology.18 Kawashima Takeyoshi and Arichi Tōru debate the historical roots of the
modern family system.19 Feminist scholars have examined the roles of the family system

15

Harry N. Scheiber and Laurent Mayali, eds., Japanese Family Law in Comparative Perspective
(Berkeley, CA: The Robbins Collection, School of Law, UC Berkeley, 2009).
16
David Chapman and Karl Jakob Krogness, eds., Japan’s Household Registration System and
Citizenship (New York: Routledge, 2014).
17
Susan L. Burns and Barbara J. Brooks, eds., Gender and Law in the Japanese Imperium
(Honolulu: University of Hawaii Press, 2014).
18
Ishida Takeshi, Meiji seiji shisō shi kenkyū (Kyoto: Miraisha, 1954); Fujita Shōzō, Tennōsei
kokka no shihai genri (Kyoto: Miraisha, 1966); Matsumoto Sannosuke, Tennōsei kokka to seiji
shisō (Kyoto: Miraisha, 1969).
19
Investigating the roots of the modern ie seido, Kawashima Takeyoshi, Ideorogī to shite no
kazoku seido (Tokyo: Iwanami Shoten, 1957) argued that it was the Samurai culture that was
expressed in law and ideology, while Arichi Tōru, Kindai nihon no kazoku-kan Meiji-hen (Tokyo:
Kōbundō, 1977) claimed the samurai culture of loyalty and filial piety had already crumbled and
it was a Meiji invention to resuscitate it. Arichi’s view was introduced to the American academy
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in governing sexuality and intimacy.20 Their longue durée narratives are often so
concerned with the presentist questions of democratic crises and gender inequality in
today’s Japan that they gloss over historical contingencies and ignore the history of
Japanese empire building.
Post-colonial studies of Japanese family law in Taiwan and Korea, likewise,
remain focused on national histories. Nationalist scholarship refutes claims of colonial
modernity by stressing how the Japanese colonial government distorted indigenous
custom and subjected native women to severe patriarchy.21 These scholars see
assimilation as an unsuccessful policy and modernization as an incomplete process.22
Recent scholarship takes a subtler approach, employing temporally sensitive queries that
acknowledge a shift in political climate and expand the focus beyond simply top-level

by Carol Gluck who argued that the ie seido was one of the crucial social foundations that backed
the emperor ideology in Japan’s Modern Myths: Ideology in the Late Meiji Period (Princeton,
NJ: Princeton University Press, 1985).
20
Ochiai Emiko, Kindai kazoku to feminizumu (Tokyo: Keisō shobō, 1989); Ueno Chizuko,
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policymakers.23 But post-colonial scholars have yet to overcome the metropole-periphery
binary.
My dissertation addresses these shortcomings by paying attention to historical
contingency and local variations. Instead of describing these variations as distinct, I
highlight developments in Japan, Taiwan, and Korea as connected and mutually
constitutive. I also incorporate the stories of individual litigants. Plaintive appeals and
apoplectic accusations moved Japanese judges. Their human interaction lay at the core of
imperial governance. On the one hand, marginalized subjects used emotion to challenge
legal boundaries; on the other hand, the legal system standardized the vocabulary of such
discourse by interpreting, validating, and prioritizing certain terms, phrases, and
concepts.
My focus on human interaction challenges ideology-centered history, unsettles the
idea of Japanese imperialism as backward and mimetic, and challenges race and culture
as key factors in colonial rule.24 In the sphere of family law, the Japanese Empire adopted
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a novel way of winning the hearts of its subjects through tending to their intimate desires
and anxieties. It was effective, because it offered subjects the hope that they could
ameliorate the unjust and unfair.

Methodology and Sources
My principal methodological innovation is to study law as human interaction
based on feelings of justice and fairness. It illustrates how ordinary people who had little
understanding of the civil code discerned right and wrong, how legal professionals with a
growing global consciousness translated these cases into the language of law, and how
imperial legislators turned moral sentiments into the logic of governance. It reconstructs
family law as enacted, implemented, practiced, utilized, internalized, and challenged by
all levels of society. Rather than focusing on the supposed order and hierarchy intended
by the law, I point to the rupturing of space and to breaches in the system. I have chosen
cases involving unwed mothers and illegitimate children for three reasons. First, they
deviated most from the ideal model. Second, their cases manifested intense feelings of
betrayal, jealousy, passion, and fear. Third, the number of cases is limited, making an
empire-wide comparison feasible.
My sources include a wide range of legal documents, including cabinet meeting
notes, court cases, administrative directives, and legal handbooks. The stenographic
Matsusaka, “The Japanese Empire”; Myers and Peattie, The Japanese Colonial Empire; Caprio,
Japanese Assimilation Policies.
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records of the Imperial Diet (teikoku gikai) and of the Consultative Council of Taiwan
(Taiwan sōtokufu hyōgikai) reveal how top-level lawmakers viewed family law reform.
Notes from provisional legislative committee meetings (rinji hōsei shingikai) in the
1920s are particularly helpful in highlighting elite thinking on family law.
The rulings of the Japanese Supreme Court of Judicature (Daishin’in), Chōsen
High Court, and Taiwan High Court constitute the backbone of my research. They were
publicized across the empire and scrutinized by contemporary scholars. These decisions
and secondary expositions reveal how legal practitioners’ opinions changed over time.
Court proceedings provide detailed individual accounts, but they represent
exceptional cases. Most people could not afford or simply dared not take legal action. To
peer into the private lives of these people, we must consult other sources. Among these
are legal advice columns in major newspapers, where prominent lawyers gave honest and
frank advice. In the same year that the Chōsen High Court defined concubinage as
grounds for divorce, a lawyer advised an anonymous client not to divorce her husband for
taking a concubine: “If you divorce your husband, he will marry his concubine and her
children will enjoy the same status and inheritance rights as yours.”25 We typically hear
of people who take action, but these advice columns explain the logic of those who do
not.
Administrative notes and manuals distributed among low-level officials and
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“Pǒpryul komun,” T’ong’a ilbo, July 17, 1938.
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displayed in local offices reveal quotidian interactions between the colonial government
and imperial subjects. Every time the colonial government updated the household
registration law, it published a handbook detailing procedures for reporting births,
marriages, deaths and other changes to family status. Appendices usually included a FAQ
section on how to deal with complex cases. In addition to registration forms and actual
registries, these manuals reveal how ordinary people participated in colonial life.
I also consult periodicals for the voices of ordinary people. Newspaper articles
reveal how society viewed changing family values and gender norms. Opinion columns
by women’s rights advocates offer ideas for future reform. Popular women’s magazines
show the daily reality of colonial life. An activist’s impassioned call to criminalize the
solicitation of sex under the false promise of marriage is as revealing as a popular
magazine’s tip on what to do when a bride does not bleed on her wedding night. This
wide range of sources has enabled me to construct a colorful socio-cultural history of
family, gender, and empire.

Chapter Synopsis
This dissertation consists of five substantive chapters, organized chronologically
and thematically. Taking advantage of an extensive body of literature in Japan, Chapter 1
“Law Before Empire” chronicles the government’s efforts to implement population
registration systems and to regulate civil affairs and private family matters in Japan.
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Although this required compromise with local communities and brought unexpected
consequences, by the early twentieth century, the new Japanese government and legal
structure had gained some semblance of legitimacy.
Chapter 2 “Law after Empire” highlights two major changes in the legal system of
the Japanese empire in the 1920s. In the metropole, a new generation of jurists shifted the
focus of legal studies from apprehending the continental law to addressing social issues
in Japan. The rise of “social jurisprudence” (shakai hōgaku) and increasing importance of
judicial precedents (hanrei) in the 1920s ushered in a new era of re-imagining law as a
mechanism for social activism. In the colonies, the enactment of the 1918 Common Law
(kyōtsūhō) and the policy of “Extending Home Rules” (naichi enchō shugi) prompted an
expansion of Japanese law.
Chapter 3 “Farewell My Concubine” introduces court cases on concubines that
reveal the major shift in family law in the 1920s. Turn-of-the-century reforms erased the
term concubine from official documents but tolerated the practice in order to perpetuate
patrilineage. But a 1926 Supreme Court case upheld the wife’s right to divorce in case of
the husband’s infidelity, calling for marriage based on mutual love and respect. This
judicial precedent heralded a transition from a lineage-centered kinship organization to
intimacy-based family life in the Japanese Empire.
Chapter 4 “The Birth of an Illegitimate Child” explores the evolution of
illegitimacy law in early twentieth-century Japan. The first part demonstrates how Japan
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imported the concept of illegitimacy from the West and improved this legal concept to
guarantee the rights of the child. The second part uses statistical analysis to gauge
changes in social perception of illegitimacy in Japan and the colonies.
Chapter 5 “Father’s Blood and Mother’s Love” analyzes court cases involving
illegitimate children. It debunks the myth of paternity suits as onerous for unwed
mothers, and demonstrates how Japan pioneered improvements in legal status for
illegitimate children. The protection of children’s rights led to an increased emphasis on
maternal responsibility. This chapter also highlights two watersheds in Japanese family
law usually overshadowed by the history of wartime atrocities against women and
children: the 1939 Personal Affairs Conciliation Law (jinji chōteihō) and the 1942
revision of the civil code.
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Chapter 1. Law Before Empire: Japan’s Household Registration System
After the Meiji Restoration, Imperial Japan began dissolving kinship networks
and lineage groups and subjecting households to state power. Nation-wide household
registration (koseki) required families to report births, deaths, marriages, and adoptions;
the Civil Code codified conjugal rights and the succession principle; and the court
adjudicated formerly private matters of divorce and inheritance. This new system opened
channels for people to seek state intervention and mediation in family disputes and
marked a profound change in thinking about the family.
Immediately after the Pacific War, Japanese historians studied this transformation
to discover what had gone wrong—what had turned the Japanese people into imperial
subjects dutifully following the militarist regime, sacrificing themselves for a lost cause,
and choosing the nation over individual freedom and fulfillment? These scholars located
the source of blind submission and loyalty in the oppressive family system (ie seido).
Their studies, which often hinted at ambiguities and local diversities, invariably ended
with a solemn renouncement of the past. Infused by Marxist ideology and value-laden
conclusions, these works were eventually superseded by more nuanced interpretations.
In this chapter, I revisit these works to place them in the context of a gradual
permeation of the modern state into the private sphere. Japan’s family system was not
designed by an absolutist (zettai shugi) state intent upon curbing individualism and
inculcating patriotism. The system of household registration was shaped by the state’s
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interaction with local communities. In collecting information about the populace, the
state relied on the human and financial networks of local villages and offered concessions
to select individuals. Through military exemptions, the government cultivated household
heads and their heirs as partners in nation-building.
Household registration (koseki) reinforced the authority of the household head,
who in return assumed the role of an intermediary, reporting private family matters to the
state. This cooperative relationship proved effective and efficient. Later, the state
formalized the rights of the household head (koshūken) in the Civil Code and transplanted
this system to the colonies. The Japanese Empire secured the cooperation of subjects by
boosting the authority of patriarchs. This reinforcement of the patriarchy should not be
understood as a remnant of traditional culture but as a means of modern governance.

After the Meiji Restoration
On January 3, 1868, the Meiji emperor formally declared that he would exercise
supreme authority in all internal and external matters of the country.1 The emperor’s
proclamation would later be known as the Meiji Restoration, a symbolic break from the
feudal past, but it was, at the time, an empty statement.2 Leaders of the war to topple the

1

This date is according to the Gregorian calendar. All dates, except for this one, in this chapter
leading to January 1, 1873, when Japan adopted the Gregorian calendar are lunar calendar dates
specified in original documents.
2
The Meiji Restoration has long been a subject of controversy—whether it was a restoration of
monarchy (ōsei fukko), a renovation (ishin), or a revolution. During the debate on Japanese
capitalism in the 1930s, the lectures faction (kōza-ha) maintained that the Meiji Restoration did
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feudal government, the shogunate, were unclear about what kind of government to build.
Although they confiscated the lands of the Shogun’s allies, the new leaders allowed the
defeated to retain their status as feudal lords (daimyo). Many did not anticipate the end of
the feudal order; daimyō houses would survive the regime change.3 The provisional
government was plagued by old feudal rivalries. In 1868, its authority was weaker than
that of the former feudal government, the Tokugawa bakufu.4 The Charter Oath

not amount to a bourgeois revolution, and instead gave rise to an absolutist (zettai shugi) imperial
regime with semi-feudal peasantry. On the other hand, the labor-farmer faction (rono-ha) viewed
the Meiji Restoration as a bourgeois revolution that accelerated the proletarianization of
peasantry. A rono-ha scholar Hattori Shisō provided a compromise that the restoration was a dual
process through which a bourgeois revolution coincided with the rise of absolutism and the
failure of the Freedom and People’s Rights Movement (jiyū minken undō) led to the
establishment of the tennōsei nation-state. Maruyama Masao evaluated that the overthrow of the
bakufu was a revolutionary event that made possible public discourse on a representative
government, but its end result was the restoration of a Confucian-based national morality. This
view was shared by E. H. Norman (1945) who characterized the restoration as an “incomplete
revolution” after which remnants of the feudal world endured and contributed to political failures
of the 1930s. Starting in the 1960s, historians in the West (Albert M. Craig 1961, Marius Jansen
1961, H. D. Harootunian 1970, W. G. Beasley 1972) attempted to present more nuanced, less
deterministic narratives of the Meiji Restoration by highlighting individual motives and
bakumatsu contingencies. In Japan, while the Marxist scholarship (Tōyama Shigeki 1951, Horie
Eiichi 1954, Nakamura Akira 1968) continued to discuss the class element in the TokugawaMeiji transition, a new generation moved away from the Marxist framework and began to look at
the international context (Ishii Takashi 1966, Katō Yūzō 1988, Inoue Katsuo 1994) and the
development of national consciousness and nation-state (Tanaka Akira 1967, Nishikawa Nagao
1955, and Mitani Hiroshi 1997). This new trend favored a perspective that describes a restoration
as a gradual process instead of an inevitable rupture in the history; Banno Junji (1989)
characterizes the Meiji Restoration as “a trial-and-error process with multiple possible outcomes.”
A modest conclusion in the English-speaking academia is summed up as: “Under the guidance of
a small elite, pushed (and pulled) by rich Western nations, the Japanese set about destroying the
conservative structures of the past-the samurai class, the domain system, Confucianism’s antimerchant ideas-and creating a modern state replete with compulsory education, a military draft,
and, eventually, a constitution.” (James L. Huffman, “Restoration and Revolution” in A
Companion to Japanese History, ed. William M. Tsutsui, 140).
3
Michio Umegaki, After the Restoration: The Beginning of Japan’s Modern State (New York:
New York University Press, 1988), 34–45.
4
Sakata Yoshio, Meiji Ishin shi (Tokyo: Miraisha, 1960).
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announced in April that year, which would be hailed four decades later as the root of
constitutional monarchy,5 offered few details for reform.6
However, two post-restoration events facilitated centralization: the 1869 hanseki
hōkan (the reverential return of domains to the imperial court) and the 1871 haihan
chiken (the abolishment of domains and establishment of prefectures). The former turned
feudal lords into court-appointed governors, and the latter transformed approximately 260
domains into 72 modern prefectures.7 Through careful compromise with the powerful
lords of western Japan, the provisional government convinced them to surrender their
lands and hereditary titles. The rest followed when the new government agreed to assume
responsibility for domain debts and samurai stipends.
Haihan chiken was a turning point in the Tokugawa-Meiji transition in that it
discontinued the rule of military houses.8 It abolished the feudalism that had survived the
war and, in doing so, laid the groundwork for a national government. One historian
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Carol Gluck, Japan’s Modern Myths: Ideology in the Late Meiji Period (Princeton, NJ:
Princeton University Press, 1985), 216–7.
6
W.G. Beasley, The Meiji Restoration (Stanford, CA: Stanford University Press, 1972), 325.
7
There were 271 domains by taisei hōkan, 282 domains by hanseki hōkan, and 261 domains (264
lords) by haihan chiken. See Yawata Kazuo, Kieta edo sanbyappan no nazo: Meiji ishin made
nokorenakatta furusato no jokamachi (Tokyo: Isuto puresu, 2018) for a detailed account.
8
Michio Umegaki, “From Domain To Prefecture,” in Japan in Transition: From Tokugawa to
Meiji, eds. Marius B. Jansen and Gilbert Rozman (Princeton, NJ: Princeton University Press,
1986), 110. For more information, Haraguchi Kiyoahi, “Haihan chiken seiji katei no ichikōsatsu,”
Meijō shōgaku 29 (1980.1), 46-94, reprinted in Haraguchi Kiyoshi chosakushu vol.4 nihon kindai
kokka no seiritsu (Tokyo: Iwata shoin, 2008; leading to haihan chiken, Matsuo Masahito, Haihan
chiken: kindai tōitsu kokka eno kumon (Tokyo: Chūō Kōronsha, 1990); historical meanings of
haihan chiken, Katsuta Masaharu, Haihan Chiken: “Meiji kokka” ga umareta hi (Tokyo:
Kōdansha, 2000).
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suggests that it gave national purpose to the uncertainty of earlier actions.9 With the
abolishment of domains and establishment of prefectures, Japan began a gradual move
from a quasi-federal system toward centralization.10
A critical task for the new national government was to gather information about its
subjects. In 1871, the government introduced the Household Registration Law (kosekihō).
The preamble stated:
The most primary and important aspect of government is to clarify and grasp precisely
the number of households and their members. It goes without saying, of course, that the
protection of the people of the whole country is the primary obligation of our Imperial
Rule. But how can [the government] provide these protective measures if the people, who
are to be protected, are not recorded in detail? Therefore, the government must compile
household registers. Furthermore, it is only under the shelter of the government’s
protection that each and every one of the people may lead a life in safety. Therefore,
those who are not registered or not counted cannot receive this protection and are as if
placed outside the nation. Because of this, the people must be listed in household
registers.11

The preamble described household registration as a prerequisite for government
protection of the people. Later known as jinshin koseki, derived from the sexagenary
cycle of the year 1872, this household registration became the symbol of Meiji statecraft.

9

Sakata, Meiji ishin shi, 29.
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Jinshin Koseki
Jinshin koseki was the artifact of a particular moment in the history. Its name
came from the ritsuryō system of governance, the content was inherited from population
registries intended for anti-Christian surveillance in the early seventeenth century, and the
format borrowed from the census survey of a powerful domain. Under the slogan of
“return to kingly rule” (ōsei fukko), the Great Council of State (dajōkan) revived the
ancient system of resident registration that would organize the populace by household
unit. This system reiterated late Tokugawa era (bakumatsu) attempts to restrain mobility
and reflected the Chōshū domain’s view of its subjects as resources. Contrary to a
common misconception that pre-modern population registries evolved into the modern
household registry system,12 the combination of a glorified ancient past, bakumatsu
chaos, and Chōshū hegemony brought forth jinshin koseki.
Tokugawa Japan had four major types of registries: ninbetsuchō (registries of
human categories) determining corvée labor; gonin gumichō (registries of five
households) monitoring fugitives (dassekisha) and vagrants (fūro); kakochō (death
registries) recording the dead; and shūmon aratamechō (registries of religious inquisition)

12

This was largely due to post-war western scholars’ comparison of Japan to the West. In the
West, states utilized parish records of matrimony and baptism to build civil registration in the
modern period. These scholars took the transition from religious to civil registers as granted and
put emphasis on shūmon aratamechō. However, unlike the Church that played an important role
in legitimizing marriage and birth, the role of the Buddhist temple in Japan was limited to
ceremonial and temple membership was often perfunctory.
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detailing villagers’ religious affiliation.13 After the 1638 Shimabara Rebellion, an
uprising of disgruntled peasants and dispossessed samurai, most of whom were Catholic,
the Tokugawa bakufu intensified religious persecution and required all subjects to submit
proof of Buddhist temple membership to local authorities. This gave rise to a periodic
compilation of population registries.14 Despite local variances, an eclectic composite of
the aforementioned registries became a standard fixture across Japan by the nineteenth
century.15
Although often compared to modern koseki, these registries were fundamentally
different in being conducted only occasionally. Koseki, by contrast, presumed the
continuity and perpetuation of the household. Through recording life events of household
members, koseki showed how a family expanded or contracted from one generation to the
next. The Chōshū domain began a census survey in 1739 and opted for koseki to replace
shūmon aratame chō in 1779. In 1825, the domain reformed koseki procedure (shihō) to
specify the format, paper size and quality, and content. Koseki included the following
information: (1) the names of the household head and members, births, deaths, marriages,
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David Chapman, “Geographies of Self and Other: Mapping Japan through the Koseki,” The
Asia-Pacific Journal Volume 9 Issue 29 Number 2 (July 2011). Accessed at
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that the prevalence of population registries might have been over-exaggerated.
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divorces, adoptions, and household transference data; (2) the household’s permanent
residence, temple membership, ancestral shrine, land, livestock, sea craft, and trade.16
Although few records from this time have survived, historians propose that such
detailed records were meant to quantify human resources. Tanaka Akira argues that the
1825 reform was the domain’s response to commercializing agricultural management;
peasants diversified farm products to evade the kenchichō (cadastral survey) system,
which set tax rates based on rice production per square feet. The domain hoped to
measure surplus agricultural output by assessing the labor capacity of each household.17
Hayami Akira argues that Murata Seifū (1783–1855), a prominent bureaucrat who
conducted Tenpō reforms in Chōshū,18 was responsible for institutionalizing koseki.19
Murata’s writings indicate his support for conscripting peasants to lessen the burden on
the domain treasury,20 leading Hayami to concludes that koseki aimed to measure the
human capacity of the peasantry.
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Hayami Akira, “Meiji zenki jinkō tōkei shinenpyō: Fu bakufu-koku betsu jinkō-hyō,” Nihon
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Chōshū’s koseki gained currency when Satsuma and Chōshū samurai assumed
control of the national government, first through urban experimentation in Kyoto and
later as national law. Makimura Masanao (1834–1896), Senior Councilor of Kyoto who
had served as a deputy supervisor (yokome) to the Mōri family in Chōshū, adopted the
koseki rules of his hometown in Kyoto in 1868.21 Prior to this, each Kyoto neighborhood
had assembled a shūmon ninbetsu aratame chō annually in the ninth month of the lunar
calendar. The registry listed the names and social status of the household head and
members, their relations to the head, and temple affiliation. From 1843, the records
included the age and birthplace of each individual and made greater efforts to monitor
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movement in and out of the community.22 One of the largest commercial centers after
Osaka and Tokyo, Kyoto was swarming with out-of-towners, especially when it became
the bastion of anti-Tokugawa politics. On the eve of the restoration, the city was engulfed
in the so-called “ee ja nai ka” (“What does it matter?”) spree; lewd and drunken
behavior, vandalism, pillage, and arson were rampant.23 Once the anti-bakufu faction
came to power, the chaos required suppression. The Kyoto city administration saw a dire
need for systematic resident registration, which would be more effective than Tokugawa
registries in exposing fugitives and vagrants.24 In October 1868, Makimura announced
the Kyoto Province Household Registration Procedure (kyōtofu koseki shihō), which
imitated the Chōshū domain’s koseki procedure in format and content, and hired former
Chōshū functionaries to conduct surveys.25
In 1869, the Meiji government established the Council/Department of Civil
Affairs (minbukan 1868–1869, minbushō 1869–1871) and began preparations for koseki’s
nationwide introduction. In June 1869, the council mandated localities under the direct
control of the emperor to implement koseki modeled after the Kyoto prototype.26 Some
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localities outside imperial jurisdiction acquired copies of the Kyoto koseki shihō and
tailored it for their local communities.27 A few regions, most notably Hyōgo and Tokyo
developed their own koseki procedures.28
Table 1.1: Timeline of koseki development before jinshin koseki
Date
Oct. 1868
Feb. 5, 1869
Mar. 1869
Apr. 8, 1869
Jun. 4, 1869
Jun. 17, 1869
Jul. 8, 1869
Aug. 11, 1869
Dec. 1869
May. 1870

Administrative and legal development
The Kyoto prefectural administration announces the koseki procedure
(kyōtofu koseki shihō).
The Council of Administration (gyōseikan) announces the prefectural
administration order (fuken shisei junjo), calling for the urgent
implementation of koseki.
The Tokyo prefectural administration announces the koseki procedures
(Tōkyōfu koseki henseihō and koseki shohō).
The Council of Civil Affairs (minbukan) is established. Compilation of
koseki is assigned to the Koseki and Maps Division (koseki shomu shi
koseki chizu kai).
The Council of Civil Affairs announces Ordinance No. 505, requiring
localities under imperial rule to compile koseki.
The Emperor orders the reverential return of domains to the imperial court
(hanseki hōkan)
The Council of Civil Affairs (minbukan) is reorganized as the Ministry of
Civil Affairs (minbushō), and koseki tasks are assigned to the topography
division (chiri shi).
The Ministry of Civil Affairs merges with the Ministry of Finance
(ōkurashō).
The Ministry of Civil Affairs drafts the rules regarding koseki
composition (minseki hensei sho kisoku an).
The government orders all localities to report population and kokudaka, a
tax measurement of the quantity of rice a village is capable of producing.

chirigakuteki kenkyū,” Nihon chirigaku 49.3 (2007. 6): 1–20. Kofū, Shinagawa, and Urawa
developed their own household registration systems modeled after Kyoto’s prototype.
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“Hyōgo ken koseki hensei hō,” in Shinmi Kichiji (1959), 536-9; Yokoyama Yuriko, Meiji ishin
to kinsei mibunsei no kaitai (Tōkyō : Yamakawa Shuppansha, 2005). Yokoyama examines the
close relationship between the dissolution of pre-modern status hierarchy and the development of
koseki in Tōkyō. The Meiji state initially relied on and even rearranged the status system
(mibunsei) to control the populace, but gradually realized the need to overthrow and overcome it
for the expansion of commerce. By 1871, Tōkyō’s experimentation with koseki that managed
residents spatially instead of by status group proved relatively stable as an alternative form of
population control, and ruling elites were convinced of the dissolution of the status hierarchy.
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Jul. 10, 1870
Apr. 4, 1871
Jul. 14, 1871
Jul. 27, 1871
Oct. 3, 1871
Feb. 1, 1872

The Ministry of Civil Affairs is separated from the Ministry of Finance.
The Grand Council of State (dajōkan) announces Ordinance No. 170,
mandating the compilation of koseki nationwide.
The Emperor orders the abolishment of domains and establishment of
prefectures (haihan chiken).
The Ministry of Civil Affairs is abolished and koseki tasks re assigned to
the taxation office (sojeiryō) of the Ministry of Finance.
The Grand Council of State officially abolishes religious and population
investigation registries (shūmon ninbetsu aratame chō).
Ordinance No. 170 goes into effect. Nationwide koseki compilation
begins.

Table 1.1 summarizes the administrative and legal development of koseki in the
years between the 1868 Meiji Restoration and the implementation of jinshin koseki in
1872. It demonstrates how an administrative tool came into nationwide use. Koseki began
as urban experiments that supplemented and supplanted Tokugawa registries, was
converted into an abstract guideline for distribution, and was eventually finalized as a
detailed code that became the backbone of Japanese statecraft. The development of
koseki reveals the expanding administrative capacity of the Meiji state, which embarked
from a quasi-federal system under the tripartite governance system (fuhanken sanchisei)
on a path of centralization.
Also noteworthy is the frequent change of authorities charged with koseki tasks.
Responsibility shifted between the Department of Civil Affairs and the Department of
Finance, from the offices specializing in topography to those dealing with taxation. This
reveals the importance of koseki for land reform.29 That reform included freeing peasants
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from feudal lords, dividing fiefs among individual farmers, creating private land
ownership, and establishing a uniform tax rate based on harvest potential.30
The land tax reform (chiso kaisei) of 1873 was the single most important reform
of the Meiji government, paving the way for the modernization of land ownership.31 It
involved three major undertakings: land map compilation, land tax assessment, and land
proprietorship assignment.32 Determining the owner responsible for taxes on a given plot
of land required verifying who was who in the village.33 Cadastral surveys and civil
registration went hand in hand in the early years of the Meiji government. In 1874, koseki
tasks were transferred to the Home Ministry (naimushō), founded a year earlier, and
eventually handed over to the Ministry of Justice (hōmushō) in 1898 with the
introduction of the Civil Code.
Announced in April, 1871, the koseki law, Dajōkan Ordinance No. 170, consisted
of 33 articles, stipulating who would conduct the survey, what kind of information to
collect, and how it be should be organized. It also outlined the transfer of koseki for a
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change of address, long-term travel and temporary residence, and monastic households
and priest household heads. It established the position of kochō (the village official in
charged with koseki compilation), rendered the titles of village leaders informal, and
ended the Tokugawa practice of conflating population data with a cadastral survey.34 The
format varied from one village to another, but the content was standardized. Each
household was expected to produce a single-leaflet document with the following
information: the names of the household head (koshū) and its members, their relationship
to the head, dates of birth and ages, and the family’s permanent residence, social status,
and temple membership (see Figure 1.1).
The 1871 koseki law manded that the koseki of all people, regardless of social
status, be treated the same way. This organizing principle contrasted with the Tokugawa
registries collated by status groups, which some scholars argue led to the political
standardization of Japanese subjects.35 However, jinshin koseki still continued to record
people’s social status: nobility (kazoku), samurai (shizoku), and commoners (heimin).
Article 33 mandated that Japan’s outcaste groups such as eta and hinin be treated like
commoners, but many villages continued to distinguish them as “new commoners” (shin
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Yamanushi Masayuki, Nihon shakai to kazokuhō—kosekihō o tōshite (Tokyo: Nihon hyōron
shinsha, 1958); Endō Masataka, Koseki to kokuseki no kinkendaishi, furthers Yamanushi’s
argument that jinshin koseki’s political standardization was a prerequisite for turning the Japanese
people into imperial subjects.
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heimin).36 This special notation rendered the abolition of base people (senmin haishirei)
futile and even aggravated discrimination against them.37
Figure 1.1: Sample jinshin koseki38
Name of Village Shinano-kuni Saku-kun Saku-mura
Address House no. 213
Name of and Relation to Former Household Head
father Yamada Nagayonemon’s eldest son
Status commoner
Vocation farmer
Date of Birth

Relation to Household Head

Tenpō 8 (1837) 3. 5.

Name (Age)
Yamada Jiro (35)

mother
Kansei 12 (1800) 2. 6.

(deceased) Tomisaburō’s first

Chie (72)

daughter
wife
Tenpō 9 (1838) 1. 8.

(deceased) Tanaka Chōbei’s third

Tomi (34)

daughter
Ansei 6 (1859) 11. 3.

36

first son

Zenbē (13)

Fujibayashi Shinichirō, Mimoto chōsa (Osaka: Kaihō shuppansha, 1985). This became
accepted wisdom in the English speaking world that jinshin koseki discriminated former outcaste
groups by registering them as shin heimin or moto eta. However, this special notation was very
rare, and instead the family shrine was an obvious indicator of outcaste identities. See Harada
Tomohiko, “Buraku no rekishi: Kaihōrei zengo (3) kaihōrei go no buraku no jōkyō,” Buraku
kaihō 24 (1972. 3):136–144.
37
Ironically, the abolition led to surge in violence against them. See David L. Howell,
Geographies of Identity in Nineteenth-Century Japan (Berkeley: University of California Press,
2005), 90–119, Timothy Amos, “Household registration and the dismantling of Edo outcaste
cultures” in Japan’s Household Registration System and Citizenship: Koseki, Identification and
Documentation, eds. David Chapman and Karl Jakob Krogness (New York: Routledge, 2014),
43–58.
38
Because jinshin koseki includes pre-modern status information, which could lead to social
discrimination, it is not open to public access. This sample was modified from the original
version to protect the privacy.
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Bunkyū 2 (1862) 5. 4.

first daughter

Kiku (10)

Meiji 3 (1870) 4. 15.

second son

Genjirō (2)

Family Shrine Ujigami shirakami jinja
Temple Membership Jōdoshū kōeki shi

The compilation process was largely successful. Tokyo set side ten months from
the promulgation of the law to implementation, allowing ample preparation time for local
governments. Some localities were acquainted with the concept of koseki since the
minbushō Ordinance No. 505 of 1869; however, this did not mean that street-level
interaction between kochō and villagers went smoothly. Surviving documents from the
Wakayama domain reveal many strikethroughs, smudges, corrections, and illegible
notes.39 There was also confusion about how the prefectural administration should collate
the large number of ledgers from the villages. In response, the Great Council of State
announced Ordinance No. 117 in May 1872, outlining how koseki tasks should be
handled by local governments. Despite initial missteps, the data was collected at an
impressive rate. If we take the 1876 numbers as a reference point, the 1872 data was
already 96.4% complete, or 98.7% with natural growth taken into account.40 By 1874, the
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government was confident enough in the collection process to distribute the national
census diagram.41
Table 1.2: Census based on jinshin koseki

1872

The number of
households
7,107,841

The number of
household heads
6,945,204

33,110,825

1873

7,101,325

6,987,368

33,300,675

189,850

1874

7,131,070

7,054,442

33,625,678

325,003

1875

7,220,548

7,167,887

33,997,449

371,771

1876

7,293,098

7,263,478

34,338,404

340,955

Year

Population

Population
growth

* excluding monastic households and priest household heads
Source: Endō Masataka, Koseki to kokuseki no kinkendaishi, 127

Household Registration and Local Governance
Japanese scholars have long argued that jinshin koseki aimed primarily to expose
dassekisha, those who ran away from their hometowns.42 There were two types of
dassekisha: (1) homeless vagrants dependent on poor relief; and (2) lower-class samurai
who gathered in open ports and metropolitan centers under the slogan of “Revere the
Emperor, Expel the Barbarians” (sonnō jōi). The former were a financial burden to
prefectural governments, and the latter posed a serious political threat as the new
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Yamanushi Masayuki, Nihōn shakai to kazoku hō; Fukushima Masao, ed., Koseki seido to ‘ie’
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Toshio chosakushū 10 Chihōshi kenkyūhō (Tokyo: Tokyo daigaku shuppankai, 1983);
Fujibayashi Shin’ichrō, Mimoto chōsa. Endō Masataka, Koseki to kokuseki no kinkendaishi,
modifies this view by arguing that koseki’s role in handling dassekisha became increasingly
unimportant, as it gained other administrative functions.
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government began accepting Western technologies and ideas. The assassinations of key
political figures such as Yokoi Shōnan, Ōmura Masujirō, and Hirosawa Saneomi, and
samurai insurrections in southern Japan created an atmosphere of terror.43 The first step
to governing disgruntled rōnin was to send them back to their former domains. Since the
restoration, the government made continuous efforts to return and re-register
dassekisha.44 Kyoto’s adoption of koseki had proven effective in setting aside out-oftowners, since koseki inquired into the registrant’s geneology. This was why Kyoto’s
koseki became the prototype of resident registration and was solidified into national law.
The idea that people should be bound to the land of their (or their ancestors’) birth
also manifested in the jinshin koseki’s honseki principle, which called for koseki to
remain with and be administered at the original site of registration (honseki). When a
person lived away from his honseki for longer than ninety days, he was required to file a
notice of temporary residence (kiryū). A household accommodating a non-kin member
required a supplementary register (fuseki). Still, a temporary resident had to file major
events at his permanent household registry at the honseki office. The kiryū and fuseki
addendums accounted for movement away from places of birth, but they reinforced the
idea that these people still belonged to and would eventually return to their hometowns.
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Beaseley, the Meiji Restoration, 341.
Mori, “The Development of Modern Koseki,” 68.
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Scholars characterized the intimate relationship between people and land as the semifeudal element of the koseki law.45
Historians also criticize the jinshin koseki for using ko (household), rather than the
individual, as the primary organizational unit. A person’s existence and status could be
validated only through his affiliation with a household and his relation to the household
head. This organizational method buttressed the hierarchical family model by granting
the household head (koshu), usually the patriarch, enormous power over household
members. Because he monopolized the power to report life events to the state, he also
had a final say in matters such as marriage, divorce, and adoption. Two prominent
scholars of koseki, Fukushima Masao and Yamanushi Masayuki, argue that jinshin koseki
helped check individualism and fortified Meiji absolutism (zettai shugi).46
However, this deterministic view fails to account for the historical context of the
jinshin koseki. First, as was the case with other policies, the koseki policy lacked a clear
directive in 1871. Using the household as an organizational unit was more likely a choice
of convenience than a deliberate move to promote a particular ideology. Tokugawa
registries were cataloged by household, which was the most efficient way to organize
door-to-door interviews. Although conservative efforts to promote the patriarchal family

45
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gained momentum over time, culminating in the promulgation of the Meiji Civil Code,
the 1871 koseki did not have an explicit ideological aim. Second, civil registration
organized by household unit was not unique to Japan; Dutch gezinskaart and German
familienbuch used family as an organizational unit.47 When the states did not have
adequate tools to manage and track down individuals, grouping them by family was an
appealing option.
Scholars have criticized koseki’s so-called semi-feudal, anti-individualistic
characteristics. But it is more useufl to view jinshin koseki in the context of a modern
nation-state forging intimate ties with its subjects. Across the globe in the mid-nineteenth
century, states began conducting census surveys and collecting vital statistics. They
wished to delineate their resources, both material and human, and utilize them in an
efficient way.48 The compulsory enlistment of people for military service became
commonplace throughout Europe. Along with the rise of nationalism, the concept of
citizenship became more rigid and sophisticated; regulations on immigration and
emigration tightened. European states introduced civil registration, which replaced parish
records and assumed the role of the church in matrimonial disputes.
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Jinshin koseki captured the lives of the Japanese people undergoing a transition
from feudal village life to modern subjecthood ,bound by the national government’s
meticulous documentation. The Meiji state penetrated local communities, exerted itself as
a source of legitimacy, and altered community life. Orthodox histories characterize this as
an imposition upon the people and stress central alienation from local politics.49
However, this top-down narrative overestimates the capacity of the early Meiji state,
which was able to extend its sovereignty only through negotiating compromises with
local communities and offering individual incentives.
A few months after the jinshin koseki law came into effect, the Grand Council of
State announced a follow-up measure to facilitate data collection. Dajōkan Ordinance.
No. 117 ordered that prefectural administrations reorganize towns (machi) and villages
(mura) into districts (ku), and designate kochō to collect household registries in each
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For example, M. William Steele, Alternative Narratives in Modern Japanese History (New
York: Routledge, 2003), 137, writes: “The new centralizing regime attempted, gradually at first,
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district.50 Some prefectures had a combination of large and small districts, known as
daiku shōku sei, and others had a single level district system.51 The Ōita prefecture, for
example, had eight large districts and 159 small districts, 17 towns and over 1800
villages, 119,800 households and 562,156 people, according to a report from September
1872.52
Historicans have argued that the system of large and small districts ignored
historical geographies and undermined the role of the village and native customs.53 But
Idō Shozo’s research of twenty prefectures demonstrates that the prefectural governments
accounted for historical geographies and spatial.54 Moreover, Arakida Takeru
demonstrates that old towns and villages actively sought strategic alliances (renkō) to
make the best use of limited resources. The government viewed these mergers as
consolidation (gappei) to expand administrative jurisdiction (kōikika). But villagers saw
them as forging partnerships and cooperation.55 Villages often came together to build
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grade schools, as mandated by the 1872 Fundamental Code of Education (gakusei). In
Kyoto, the compartment of small districts (shōku) was identical to that of the school
districts (gakku).56 Rural elites (gōnō) increasingly appreciated children’s education, and
they cooperated across village boundaries to build schools. Tsutsui Masao identifies the
building of schools over either land reform or conscription as the greatest source of
common interests.57 The kochō became increasingly popular, as they played an important
role in promoting enrollment and securing funds and teachers for schools.58
Furthermore, the state relied on existing local networks to select kochō. Dajōkan
Ordinance No.117 abolished the titles of locally selected village leaders (murayakunin)
such as nanushi, shōya, and toshiyori.59 They were replaced with government-appointed

Brian Platt, Burning and Building: Schooling and State Formation in Japan, 1750–1890
(Cambridge: Harvard University Asia Center, 2004), 145: “This mobilization of [local elites in
promoting compulsory education] was oriented toward national integration, but local elites
viewed integration not in terms of administrative centralization but as a means of linking their
efforts to a larger campaign.”
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kochō.60 In reality, however, former village leaders often stepped into kochō positions. In
some prefectures, kochō was assisted by fukukochō elected by land-owning peasants.61
Before state-funded salaries, villagers contributed to kochō’s stipends and expenses with
a village membership fee (mura nyūyō).62 The idea of appointing government officials in
local offices was a noble idea—and a modern one—but the Meiji state initially had to
make use of the village’s local human and financial networks.
Figure 1.2: kochō instructions (kokoroe)63
•
•
•

Attend to district duties daily. Inform the prefectural office in advance of
days off.
One kochō should serve as representative and report to the prefectural office.
Watch over village headmen’s duties and village expenses. Make sure that
farming is encouraged.

officials such as shōya or nanushi (village headman) had a great deal of authority. There were the
leaders who maintained order in the village as a community, while being in a position where they
were the interface for official authority, performing duties such as transmitting official orders,
collecting nengu, and exercising judicial power. They had much greater authority than the
executive of modern prefectural and municipal governments. Therefore, who would assume the
position of village official was an important matter. Generally, village officials were chosen from
within the village and approved by the lord. However, among them there were some who were
like bureaucrats and were appointed, and even transferred, by the lord, as was the case in the Tosa
Domain. Within the village, there were also cases where one family would serve as village
officials for generations, but in many cases, the appropriate candidate was selected from among
several families who could serve as village officials, taking age and opinions into consideration.
Also, deputies known as kimoiri and kumigashira (head of goningumi) were appointed with equal
authority to the shōya and nanushi. In the areas directly controlled by the shogunate, the
hyakushōdai (farmers’ representative) represented the interests of ordinary peasants and acted as
auditors, checking whether the village officials were committing any improprieties” (78).
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•
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•
•
•
•
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•
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Take full charge of conveying the will of the government to the people and
presenting the opinion of the people to the government. Be thoroughly aware
of the purpose of each order coming from above.
Conduct paperwork and civil services without delay and promptly.
Unreasonable requests should be managed with kindness and declined with
letters of apology.
Ask for instructions from above regarding troubles that need special
attention and that occur repeatedly.
Ask for permission from above regarding the unusual execution of village
expenses and temporary funds.
Use discretion regarding personal expenses such as travel expenses. Avoid
collecting money from villagers and never take bribes.
Commend filial sons and chaste wives. Administer relief to widows, the
poor, and the sick. Make detailed inquiries.
Enlistment of military, compilation of koseki, and establishment of grade
schools are the most urgent matters. Make every effort to persuade villagers.
These topics are non-negotiable.
Inspect roads and bridges and make suggestions for improvement.
Post a notification for the election of village headmen, if applicable.
Complete transfer of duties and account ledgers from former kochō.
Assessment of kochō will be conducted twice a year in June and December.
However, make public village expense accounts every month.
Always carry around the village expense pouch and kochō instructions.
Dress appropriately and act courteously.
Distribute these instructions to those who have served as kochō for less than
five years.
Sakata Prefecture
1875. 2. 19.

Figure 1.2 is a translation of kochō instructions, distributed by Sakata Prefecture
(present-day Yamagata) in 1875. It summarizes kochō duties, which can be divided into
three categories. First, kochō served as the mouthpiece for government policies,
explaining their objectives and detailing plans to villagers. Kochō were expected to carry
out three major tasks: koseki compilation, draft surveys, and the establishment of schools.
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Second, kochō oversaw the role of village headmen, managing village finances and dayto-day activities such as road maintenance, fire prevention, and irrigation work. Third,
kochō assumed the seigneurial duties of administering poor relief and awarding virtuous
acts.64 Kochō served not only as government officials, but also as local leaders and even a
benevolent rulers. The instruction repeatedly emphasized that kochō should complete
civil services “promptly” and “without delay,” act “courteously” and “with kindness”
toward villagers, and “never take bribes” and “avoid collecting money” personally. The
instructions’ stress on kochō integrity and moral character, reaffirms Tsutsui Masao’s
point that the Meiji state, rather than of dismantling old customs and destroying
communities, depended on village customs and morality and presented the kochō as an
agent of benevolent rule ready to accommodate the people.65
Kochō played a pivotal role in land reform and conscription, imparting local
knowledge about arable land and able-bodied men to the central government. The
government needed to secure kochō allegiance, while nurturing harmony with villagers.
In January 1878, the Grand Council announced a series of laws later known as the Three
New Laws (sanshinpō), which re-organized administrative districts, established local
assemblies, and instituted local taxes. The government began compensating kochō
directly with local taxes, while the position of kochō became elected by property-owning

64

Sheldon Garon, Molding Japanese Minds: The State in Everyday Life (Princeton, NJ: Princeton
University Press, 1998), 26–40. Garon writes: “The authors of early modern Japan in large part
succeeded in containing the problem of poverty within villages by means of seigneurial
‘benevolence’ and informal, albeit managed, mechanisms of mutual assistance” (29).
65
Tsutsui Masao, “Daikushōkusei ka no chihō gyōzaisei,” 40–43.

44

men.66 The architect of this reform, Ōkubo Toshimichi, believed that it would alleviate
friction by giving the people greater control over village affairs.67

Household Registration and Military Conscription
The compilation of koseki required not only cooperation with village leaders but
incentives for select individual, particularly, military emeptions for household heads
(koshu). On January 10, 1873, the Meiji government announced the Conscription
Ordinance (chōheirei), requiring three years of service in the army or five years of naval
service for all males twenty years of age. 68 Dubbed as a “blood tax” by parents who
believed the government would actually draw blood from their sons,69 conscription
elicited fierce resistance from the peasantry. Anti-conscription riots began in two
prefectures in March 1873, and then spread to seven other prefectures.70 One of the
66
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bloodiest protests was the Mimasaka Rebellion in Hōjō Prefecture (present-day
Okayama), during which the crowd vented their fury on burakumin.71 They also burned
government buildings and the kōcho houses.72 These violent uprisings died down
eventually, when villagers began exploring lawful means of exemption.73
Chapter 3 of the ordinance listed twelve grounds for exemption causes: (1) under
five feet (5 shaku 1 sun) tall; (2) the ill or disabled; (3) government officials; (4) cadets;
(5) those studying abroad or training in the medical profession; (6) household heads; (7)
heirs to household heads; (8) only sons; (9) criminals serving time; (10) those serving as
family heads due to the illness of fathers and brothers; (11) those formally promised for
adoption; (12) those with brothers already serving in the army.74 Chapter 6 Article 15
allowed parents or relatives to petition for exemption by paying 270 yen to the Ministry
of the Army. A monthly salary for a Tokyo kochō was 25 yen in 1876,75 so the exemption
fee was equivalent to the annual salary of a low-level government employee.76 In
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addition, there was an extralegal path to exemption: to move to Hokkaido or Okinawa
(later, to the colonies), where conscription had not yet begun.
Table 1.3: Drafted, enlisted, and exempted youths (with reasons), 1876–1879
Drafted

Enlisted Exempted Fee

1876

296,086

45,221

242,860

1877

301,259

44,458

1878

327,289

26,881

1879

321,594

23,981

(1)

(2)

(3)

(4)+(5)

(6)

(7)+(11)

(8)

(9)

(10)

(12)

14 13,984 3,754 594

126

66,572

155,659

1,086

91

457

534

249,773

13 11,080 3,358 629

354

72,024

161,012

569

96

215

463

290,785

23

8,241

3,643 561

521

88,481

188,264

297

138

328

313

287,229

28

8,739

2,685 763

529

88,772

186,869

183

192

279

300

Source: Rikugunshō nenpō (1876–1879)
Table 1.3 reveals the numbers of drafted, enlisted, and exempted youths between
1876 and 1879, with detailed reasons for exemption. At this time, over 80% of draft-age
men received exemptions. Of all exemptions, household-related exemptions exceeded
90%. One third of the exempted males were household heads and the rest were heirs to
household heads. The government included these exemption clauses to allow peasant
families to keep breadwinners and perpetuate family lines.77 However, many exploited
these exemption clauses, because becoming a household head or an heir was as simple as
starting a new household. Even the second or third son could claim these titles through
branch households (bunke). The increasing number of bunke petitions caused local
authorities to investigate whether they were filed to evade military service.78 It eventually
prompted to the government to reduce the number of exemption clauses; the Conscription

77

Genrōin kaigi hikki (July 10, 1879), quoted in Fukushima, “Meiji zenhanki ni okeru ‘ie’ seido,”
174–5.
78
“Tokyo fu ga chōhei kensa mae no mibun henkō de tasshi,” Yomiuri Shimbun, 1877. 8. 20.

47

Ordinance underwent four revisions in 1875, 1877, 1879, and 1883.79 An 1889 reform
abolished the exemption clauses for household heads altogether.80
In the meantime, these exemption clauses encouraged household heads to file
koseki, report draft-age men, and receive lawful exemptions. In 1875, the Great Council
of State required koshu to report all changes to household members’ life events to the
kochō.81 This marked a major policy shift, transforming the koseki from a census survey
to a civil registry recording vital events. The requirement for voluntary reports (koshu
negai todoge sei) strengthened the authority of the household head over family members,
because only his approval and report to the government could legally validate marriages,
divorces, and adoptions.82
The state further reinforced the authority of the household head by assuring his
economic power. In 1874, the Ministry of Justice granted the household head ownership
rights to the property of everyone on the same registry.83 Combined with the concept of
the property rights introduced through land reform, this greatly enhanced the power of the
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household head. Family property, once held by communal ownership, became the
koshu’s personal property that he could dispose of freely.84
Military conscription could have dissuaded people from registering with the
government, but exemptions incentivized household heads to cooperate with koseki
compilation.85 The increased number of household heads was an obstacle to building a
national army. But the government began seeing koshu as intermediaries between the
state and the people, granting them the new responsibility of filing household registries,
thus increasing their influence within their respective households. Even when the state
withdrew their military exemption, household heads had a stake in the state’s venture, as
the state backed koshu power within their families.

Chapter Synopsis
The Meiji government implemented household registration to gather knowledge
about the populace. Household registration was a composite of Tokugawa surveillance
measures and the Chōshū domain’s resident registration. It became the basis for such
modernization projects as land reform, compulsory education, and military conscription.
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In order to minimize popular resistance, the government relied on local leadership and
did not hesitate to compromises with individuals. The Conscription Ordinance promised
military exemptions for household heads, inspiring many to claim koshu status. Tokyo
reinforced the authority of household heads and courted them as partners in maintaining
social stability.
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Chapter 2. Law after Empire: The Civil Code, Custom, and the Colonies
This chapter chronicles two major changes in the legal system of the Japanese
empire in the 1920s: (1) a transition from the strict enforcement of statutory and
regulatory law to the cautious adoption of case law in the metropole and (2) a shift from
the application of customary law to the implementation of Japanese law in the colonies.
In the latter part of the nineteenth century, Tokyo compiled and implemented a modern
civil code. In the 1920s, law came to be viewed as an agent of social change. In the first
two decades of colonial rule, courts used custom to adapt Japanese law in Taiwan and
Korea, but the enactment of the 1918 Common Law (kyōtsūhō) prompted a more
aggressive expansion of Japanese law in the colonies.

Compiling Modern Codes
The revision of unequal treaties with the West, which was the Meiji government’s
ultimate goal, required the creation of a modern legal system. The Meiji government
devoted first three decades to compiling modern codes. After introducing the Criminal
Code and Criminal Procedure Code in 1882, Japan promulgated the Constitution in 1889,
enacted the Civil Procedure Code in 1890, amended the Criminal Procedure Code in
1890 and the Criminal Code in 1898, and implemented the Commercial Code and Civil
Code in 1898.
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The attempts to compile a civil code began as early as 1870, when Etō Shinpei,
the first Minister of Justice, founded the Council on the Civil Code (minpō kaigi) at the
Bureau of Institutions (seido kyoku) in the Grand Council of State.1 The council
formulated a resolution (minpō ketsugi) in 1871. Etō also established the Institute for
Legal Studies (meihōryō) in the Ministry of Justice, which produced a provisional rule
(kōkoku minpō karihōsoku) consisting of 1,084 articles in 1872. The Ministry also
devised a provisional personal status rule (minpō karihōsoku) with the help of Georges
Hilaire Bousquet in 1873. These drafts were influenced by the natural law theory of the
French legal tradition.2 In the same year, the Left Chamber produced another draft of the
civil code (sain no minpō sōan) that underscored the samurai family custom.3 These
drafts never materialized, as the court became consumed with the seikanron debate in
1873.
After Etō’s fall from power, the new Minister of Justice, Ōki Takatō, continued
the efforts to draft a civil code. In 1878, the Ministry of Justice published another draft
(shihōshō no minpō sōan also known as Meiji 11 nen minpō), largely based on Mitsukuri
Rinshō’s rough translation of the French civil code.4 The Council on the Civil Code
ordered a revision of the draft, but later decided that this would not suffice, as some
1
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members of the council felt that a translation of a foreign code should not govern the
lives of the Japanese people.5 Furthermore, the government, having just survived the
Satsuma Rebellion, had neither the financial resources nor the inclination to support the
codification of a civil code before establishing a constitution.6 In 1879, Ōki
commissioned a draft of the civil code from Gustave E. Boissonade, a French advisor
who had assisted with Mitsukuri’s translation and had been working on the Penal Code
and the Code of Criminal Instruction. The following year, a civil code compilation
bureau (minpō hensan kyoku) was founded at the Chamber of Elders (genrōin, 1875–
1890).
Ōkubo’s assassination in 1878 led to a drastic change in the political landscape.
Ōkubo’s successor in the Home Ministry, Itō Hirobumi, who favored the Prussian model
of constitutional monarchy. He ousted his political rival Ōkuma Shigenobu, who
promoted a British-style parliamentary system. Now unchallenged in power, Itō began to
lay the groundwork for his vision of Japan. He acutely recognized the need for modern
codes that would support a strong constitutional order and the legitimacy of the
government.7 He himself set sail to study the constitutions of the European nations
himself. In Europe, he met a German scholar, Hermann Roesler, and invited him to draft
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a commercial code. Itō later commissioned another German jurist, Hermann Techow, to
compile a civil procedure. While working on a version of the constitution himself, Itō
wrote the Imperial Household Laws and established the Japanese peerage system
(kazoku) in 1884. In 1885, Itō’s thrust culminated in the abolition of the Grand Council of
State (dajōkan) and the formation of the modern cabinet (naikaku) system, with him
becoming the first Prime Minister of Japan.
In the midst of these tectonic changes, Boissonade continued his work. He
completed his draft of the Books on Property, Property Acquisition, Mortgage, and
Evidence, and submitted it to the Chamber of Elders in early 1886.8 In this year, the
Ministry of Foreign Affairs assumed responsibility for the compilation of the civil code
as part of its attempt to revise unequal treaties under the leadership of Inoue Kaoru.
Inoue’s proposal included two humiliating conditions that required the Japanese
government to submit its legal codes to Western powers for inspection and to hire foreign
judges to deal with cases involving foreigners.9 The proposal raised public indignation,
which, although Boissonade himself vehemently opposed Inoue’s plan, was partly
directed at the practice of having foreigners lead codification projects.10 This public
8
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opposition brought into play the rhetoric of “foreign” vs. “Japanese”—foreign as invasive
and disruptive and Japanese as worthy of preservation. In October 1887, Inoue resigned,
and the task of compiling the civil code was transferred to the Ministry of Justice.
Minister Yamada Akiyoshi hired Isobe Shirō and Kumano Toshizō, who had both
graduated from the ministry’s law school and were trained in French law, to work on the
Book on Persons and on Acquisition.

Table 2.1: Compilation process of the Boissonade civil code11
Dates

Drafting

1879–1888 genrōin minpō hensankyoku
(1880–1886)
1886–1890 gaimushō hōritsu torishirabe
iinkai

Deliberation

Revision

genrōin
(1886–1888)
genrōin

sumitsuin

(1889)

(1889–1890)

(1886.8–1887.10)
shihōshō hōritsu torishirabe
iinkai
(1887.10 –1888)

revision must be stopped. He contended that it would inevitably harm Japanese prestige, weaken
security, and lower Japan’s position. He attacked every provision of the agreement, including the
use of foreign judges: they would have to be paid a salary that satisfied them, which would be a
considerable drain on national resources. He warned that the Japanese people, indignant at the
harm to Japanese interests and the damage to national prestige, might revolt once new treaties
were approved that might lead to foreign interventions” (414).
11
Ōkubo Yasuo and Takahashi Yoshiaki, Boasona-do Minpōten no hensan, (Tokyo: Yūshōdō,
1999). Ōkubo and Takahashi formulate this two-cycles approach in understanding Boissonade’s
civil code compilation process.
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Isobe and Kumano’s first draft was completed in October 1888 and sent to the
legislative councils, local courts and governments for comments.12 While acknowledging
the rights of the household head and headship succession, the first draft also ensured the
rights of the wife and members of the household and partible inheritance.13 The draft was
criticized for its lack of respect for Japanese customs and its foreign influence. A
conservative genrō, Ozaki Saburō, argued that the draft’s provisions for succession did
“not take into consideration beautiful traditions native to Japan” and seemed to have
“recast the French code.”14 The draft was sent back and forth between the Ministry of
Justice and the Chamber of Elders and underwent three major revisions, each of which
strengthened the rights of the head of the household.15

The Code Controversy
While the civil code draft was under revision in the Privy Council (sumitsuin), a
board of advisors to the sovereign, the so-called code controversy (hōten ronsō)
occured.16 This controversy, which centered on the implementation of Boissonade’s civil
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and 6. 1 (1954) have long viewed the code controversy was influenced by the larger conflict
between the conservative faction that advocated the semi-feudal absolutist regime and the
bourgeois liberalist faction that called for people’s rights.
Hosino Tōru, Minpōten ronsō shi ― Meiji kazoku seido ronsō shi ― (Tokyo: Kawaide shobō,
1949) argues that family law was at the center of this conflict, which turned the code more
patriarchal and traditionalist. Toshitani Nobuyoshi, “‘ie’ seido no kōzō to kinō—‘ie’ o meguru
zaisan kankei no kōsatsu,” Shakaigaku kenkyū 13. 2 & 3 (1961) and 13.4 (1962) concurs with
Hoshino’s characterization of the controversy, but maintaina that the Meiji Civil Code was not
necessarily more traditionalist, as it embraced elements of capitalism. Nakamura Kikuo, Kindai
Nihon no hōteki keisei jōyaku kaisei to hōten hensan (Tokyo: Yūshindō, 1956), refutes this
Marxist approach by arguing that the code controversy originated in differing political views on
the unequal treaties.
Hoshino and Nakamura exchanged views by publishing a series of articles, later known as the
Hoshino-Nakamura Debate. The academic community leaned toward Nakamura’s side, when
Tezuka Yutaka disproved Hoshino’s central argument with the careful inspection of the
Boissonade civil code compilation process that the provisions of the old civil code on family
relations and succession were very much similar to those of the Meiji Civil Code.
Wagatsuma Sakae, Minpō kenkyū VII shinzoku·sozoku (Tokyo: Yūhikaku, 1969) also refutes
Hoshino’s emphasis on the Marxist framework by furthering one of Nakamura’s arguments that
the code controversy divided scholars of German law and scholars of French law, which was first
suggested by Hozumi Shigenobu. In the meantime, Kumagai Kaisaku, “Minpō ronsō to so no
igi,” in Kazoku to kazokuhō dai 1 (Kazoku), ed. Nakagawa Zennosuke (Tokyo: Shakai shoten,
1957), 332–350, proposes a variation of Hoshino’s argument that the code controversy was the
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code and Roesler’s commercial code, began with a statement from the Association of
Bachelors of Law (hōgaku shakai).17 This association, composed primarily of graduates
from Tokyo Imperial University, argued that implementing a foreign code that failed to
pay respect the Japanese customs would only make the people suffer. The association
also claimed that the incongruity of having a civil code written by a Frenchman and a
commercial code written by a German would only worsen the chaos. They called for the
implementation of the codes to be postponed. This opinion was immediately met with
objections from those who argued that the absence of these codes would be more harmful
to the people.18
The disagreement continued between the postponement faction (enkiha) and the
enforcement faction (dankōha). The arguments of the postponement faction are
summarized in “The Opinion on the Postponement of the Code Implementation” (hōten
jisshi enki iken) as follows: Boissonade and Roesler’s codes would weaken the nation’s
moral foundation, disrupt the society and economy, compromise the imperative of the
Constitution, and wreak havoc on the budget and tax system.19 More attention was paid to
the civil code, as it concerned family life. The best known conservative criticism of the
civil code is Hozumi Yatsuka’s sensational essay, titled “The civil code will destroy
loyalty and filial piety!” (minpō idete chūkō horobu). Pointing to the importance of the
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family system and patriarchal authority in Japan, Hozumi renounced the individualistic
nature of the civil code. Quoting Numa Denis Fustel de Coulanges, a French historian of
the Roman civilization, Hozumi argued that even Europe, before Christianity, had strong
patriarchal families and ancestral worship.20 The enforcement faction, who were mostly
graduates of the Meiji Law School, refuted these emotional, moralistic positions, arguing
that prompt enforcement of the codes would demonstrate Japan’s legislative power, assist
in treaty revision, safeguard the constitution, and guarantee the rights of the Japanese
people.21
The controversy ended with the victory of the postponement faction, when the
newly established Parliament, both the House of Peers (kizokuin) and the House of
Representatives (shūgiin) passed a bill that deferred the implementation of both codes to
the end of 1896.22 Part of Roesler’s commercial code—specifically the provisions on
trading company, partnerships, bills, and bankruptcy—became effective pending the
enactment of a revised code, which did not occur until 1899.23 A major overhaul of
Boissonade’s civil code was ordered. In May 1893, Itō established the Code Investigation
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Commission (hōten chōsakai) and selected three young Japanese scholars, Tomii
Masaaki, Hozumi Shigenobu, and Ume Kenjirō to prepare a new draft of the civil code.

The Meiji Civil Code
The three scholars who drafted the Meiji Civil Code came from different schools
of legal thought.24 Tomii studied in France, but had remained antagonistic toward French
law and the Bossoinade civil code.25 He favored legal positivism and empiricism. Ume,
who had also been educated in France and briefly in Germany, was an advocate of natural
rights. He had called for the immediate enforcement of the Boissonade civil code.26
Hozumi Nobushige, brother of aforementioned Hozumi Yatsuka, studied in England and
was interested in the theory of legal evolution (hōritsu shinka ron), which posited that a
nation’s laws should evolve as its society developed.27 Despite these differences, the
scholars agreed to incorporate Japanese custom and follow the Pandekten system, an
organizing principle adopted by the 1887 German Civil Code (Bürgerliches Gesetzbuch),
which divided the code by books and arranged rules from general to specific provisions.28
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The three scholars also agreed to divide the labor of writing and to complete the first draft
amongst themselves.29
Meanwhile, a push to finalize the Civil Code came from an unexpected source. In
July 1894, the Ministry of Foreign Affairs concluded the Anglo-Japanese Treaty of
Commerce and Navigation, which heralded the end of unequal treaties and
extraterritoriality. This monumental diplomatic success pressed the government to
promulgate modern codes before the treaty would become effective in 1899.30 The Code
Investigation Commission simplified and accelerated the deliberation process. The final
review committee (seirikai) reviewed the first three books on General Provisions, Real
Rights, and Obligations, by the end of 1895, and Parliament enacted them in March 1896.
The next two books, on Family Relations and Succession, referred to as family law, were
sent for review in October 1895 and promulgated in June 1898.31 On July 16, 1898, all
five books now known as the Meiji Civil Code came into full force.
Treaty revision was the driving force behind the codification projects. A desire to
win Wester approval and imitate the West strengthened conservative adherence to native
custom (kanshū). When it came to which Western law to imitate, the French school of
natural rights initially had an advantage, as the key foreign advisors were French.
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However, Itō’s rise to power brought the thinking of the German school to the fore. The
backlash against codes compiled by foreigners emphasized the importance of preserving
Japanese tradition.
Compared to the Boissonade civil code, the Meiji Civil Code maintained a
positive attitude toward custom. 32 Efforts to study folk custom began with the founding
of the Justice Ministry, which led to the publications of the custom survey in 1877 (minji
kanrei ruishū) and 1880 (zenkoku minji kanrei ruishū). However, the Boissonade civil
code did not incorporate the findings of these surveys. The drafters of the Meiji Civil
Code, in contrast, consulted local custom in the drafting stage. The code’s respect for
custom was ultimately manifested in the two articles of General Provisions.
Article 90: A juristic act with any purpose which is against public order and good custom
(kōjo ryōzoku) is void.33
Article 92: In cases there is any custom which is inconsistent with a provision in any law
or regulation not related to public policy, if it is found that any party to a juristic act has
the intention to abide by such custom, such custom shall prevail. 34
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The former article stipulated that legal acts should comply with custom, and the latter
acknowledged custom as a source of law (rechtsquelle). These articles elevated the
significance of custom to the status of written law.35
In the case of family law, the drafters expressed that they took into consideration
existing family structure and custom. However, the resulting code gave rise to a new and
unprecendented model of the patriarchal family. It codified the family system (ie seido)
based on the rights of the household head.36 The household head was granted the
exclusive right to manage the household registry and was given extensive control over
family property.37 Ishii Ryōsuke argues that the rights of the household head were
modelled on those of the samurai master, but other scholars have viewed the system of
the household head (koshusei) as a modern invention.38 Even Ishii admits that the Meiji
Civil Code institutionalized the custom of the samurai family, which had previously
lacked uniformity across regions. By the end of the nineteenth century, the Meiji state’s
local experiments had proven supporting the authority of the household head to be an
efficient strategy to mobilize its subjects. This was the beginning of koshusei, which
became an integral part of imperial governance. Toshitani Nobuyoshi writes: “The head
35
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of the household governed the family almost as a member of the official bureaucracy—
the farthest-reaching arm of the government—and he was charged with the duty of
securing the livelihood of the family.”39
However, the drafters of the Meiji Civil Code believed that the family structure
centered on the strong head of the household would only last temporarily. On the one
hand, they did not wish to abolish the functioning family system and impose
individualism on Japanese society. On the other hand, they were also aware that the
family system would eventually crumble and be replaced by individualism.40 In an
explanatory statement (hoten chōsa kitei riyū sho), they clarified:
First, in compiling an independent volume on the legal regulation of family relations, we
do not follow the principles of individualism but instead make provisions based on the
family system (kazokusei). Second, we compile separate volumes on family relations and
succession, because private relationship of rights and duties between family members
will follow social change and Japan’s family relations are caught in a transitory moment,
and separate books make it easier to revise in the future.41

The drafters knew that family law, which reinforced the patriarchal family structure by
granting considerable power to the head of the household, was only a temporary measure.
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They wrote the family law as two separate books in order to make it easier for the future
generations to revise.
The drafters of the Meiji Civil Code anticipated a future that would defy the
family law outlined by the code. It became possible with ambiguous legal terms that they
left, such as “public moral and good custom,” open to different renditions. The term
“custom,” which conservatives had used to promote the patriarchal family structure, was
adopted by activists to demonstrate that Japanese tradition tolerated diverse types of
family. Articles that were contradictory, because one was borrowed from the German
system and the other was influenced by the French code, required judicial interpretation.
The ambiguities, flexibility, and contradictions of the Meiji Civil Code left room for
judicial interpretation in the years to come.

The Rise of Case Law and Social Jurisprudence
The rapidly modernizing society—in which capitalism, industrialization, and
urbanization were expanding—soon revealed imperfections in the Meiji Civil Code.42
The code was not sufficiently comprehensive, especially in relation to obligations,
contracts, and business transactions, which caused confusion and conflict among
interested parties. This instability invited two different responses from the government
and scholars. On the one hand, the government enacted a number of special laws in
42
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relation to security, mortgages, building protection, and surface rights. On the other hand,
scholars tried to address the gaps in the code by studying the latest German legal theories,
an approach later known as theory reception (gakusetsu keiju).43 Both approaches were
influenced by the jurisprudence of concepts (German: Begriffsjurisprudenz, Japanese:
gainen hōgaku), according to which the written law must reflect existing concepts, and
legal power was limited the state.
The trend of legislating on demand and imitating continental law was overturned
by the rise of the young scholar Suehiro Izutarō (1888–1951). 44 While studying in the
United States, Suehiro became aware of the importance of judicial review and the
application of sociology to law. He criticized orthodox adherence to the jurisprudence of
concepts as limiting Japan’s potential for legal development. He argued that scholars
should be able to differentiate between the statute and the “living law,” which reflected
the realities of everyday life.45 Suehiro also underscored the importance of studying court
cases, He argued that jurisprudence, building upon the understanding of the law that
already existed, should establish the law that should come into being.46
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In 1921, Suehiro and Hozumi Shigetō (1883–1951), the son of Hozumi
Nobushige, organized a “Workshop on Civil Cases” (minpō hanrei kenkyūkai), to which
they invited the law faculty at Tokyo Imperial University. Makino Eiichi (1878–1970), an
expert on Criminal Law and a proponent of legal subjectivism, participated in the seminar
and showed keen interest in case law. He believed that the decision of the Supreme Court
of Judicature (Daishin’in) could be the ideal of the law that would allow the
interpretation of law to progress.47 Makino stated that the spirit of law should require
fairness and justice and demand public order and good morals, based on the
understanding of social perceptions.48
Under the leadership of Suehiro, Hozumi, and Makino, the study of case law
gained currency in legal circles. Based on analyses and critiques of past court cases, they
advocated the rights of workers and tenant farmers, criticized the patriarchal family
system, and envisioned a better future for ordinary Japanese people. Their scholarship
enabled the court to make more progressive decisions. For example, during this time
period, the court began to recognize the principles of “good faith” and “abuse of rights”
as doctrinal means to avoid the strict application of otherwise applicable codified rules in
cases in which judges considered pre-existing community interests or simple fairness
among the involved parties to override the codified legal rules.49 A legal historian Itō
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Nakao characterizes the 1920s as a turning point at which the law was socialized,
popularized, and became an agent of change.50

The Era of Custom in the Colonies
After the victory of the first Sino-Japanese War, Japan annexed Taiwan in 1895.
The victory of the Russo-Japanese War enabled Japan to turn Korea into a protectorate in
1905 and a colony in 1910. Japan’s mastery of international law played a key role in
securing Western approval for Japan’s colonial acquisitions, but implementing the rule of
law in the colonies posed a challenge.
Taiwan
Taiwan, as Japan’s first formal colony, presented a host of questions to imperial
policymakers: Should Taiwan be governed as a prefecture? Should the Constitution be
extended to the Taiwanese? Should Japan’s modern codes be introduced? Would the
Taiwanese have household registries? While Japanese policymakers were exploring these
questions, the Taiwanese armed resistance convinced them that it would be better for the
Government-General of Taiwan to “have broad powers to make laws to govern
effectively three million natives whose customs and traditions were different from those
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of the Japanese and whose loyalty to the Japanese was uncertain.”51 In 1896, the Imperial
Diet passed Title 63, which gave the Governor-General of Taiwan legislative power that
had the same effect as Japanese law in the territory of Taiwan. Title 63 was only a
temporary measure. However, it was extended every three years until 1906, when it was
revised under Title 31, which reduced the governor’s authority. In 1921, Title 31 was
revised under Title 3, which restricted the governor’s legislative power to an exceptional
circumstances.
When it came to legal modernization, the Japanese had a patronizing attitude
toward the Taiwanese. The colonial government maintained that Japanese law and
household registration system would be too complex for the Taiwanese to understand and
adopt.52 Instead of introducing the household registration (koseki) system, the colonial
government established a system of kokō chōsabo. There were significant differences
between koseki and kokō chōsabo. While the former recorded one’s family regardless of
their current address and became the grounds for guaranteeing the right to inheritance and
the obligation to provide support, the latter recorded people according to where they lived
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and included records on opium consumption and criminal history.53 Kokō chōsabo was
primarily intended to be used by the police to monitor people.54
In civil matters between Taiwanese people, the Japanese government allowed the
Taiwanese to follow their indigenous custom. Scholars have debated the intention of this
law. Miyahata Kanako argues that although the colonial judicial system adopted a
respectful attitude toward Taiwan’s old customs (Japanese: kyūkan, Chinese: jiuguan), in
reality, Japanese legal professionals either directly administered Japanese law or applied
the principles of the Meiji Civil Code to cases between Taiwanese litigants.55 Tseng
Wenliang takes a harsher tone. He criticizes the colonial court for misrepresenting “old
custom” and Japanizing the Taiwanese family structure.56 The scholars’ assessments of
the colonial court’s attitude differ, but both agree that custom was re-interpreted to make
Taiwanese law resemble Japanese family law.
Korea
With the establishment of the Residency-General in 1905, the Japanese began
researching Korean traditional laws and customs, beginning with cadastral surveys and
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property laws. They reviewed classical legal texts such as Kyŏngguk Taejŏn (the
National Code compiled in 1471), Soktaejŏn (The Amendment to the National Code,
compiled in 1746), Sarye P’yŏllam (A Manual of Four Rituals, published in 1844), Da
Ming Lü (The Ming Code), Da Qing Lü (The Qing Code), and Zhu Xi’s Jia Li (Family
Rituals). In addition, they investigated social conventions through anthropological
fieldwork. The resulting works were published in The Custom Survey Report (Japanese:
Kanshū chōsa hokokushō, Korean: kwansǔp chosa pogosŏ) in 1910. Finally, in March
1912, the Government-General issued “the Ordinance on Civil Matters (Japanese:
Chōsen minjirei, Korean: Chosŏn minsaryŏng) and “the Ordinance on Civil Matters”
(Japanese: Chōsen keijirei, Korean: Chosŏn hyŏngsaryŏng). Under these regulations, the
Japanese Civil Code became the governing law in Korea. 57 However, Article 11 of the
Ordinance on Civil Matters stipulated that Korean custom was to be followed in matters
of family, inheritance, and succession among Koreans.
The adoption of the Japanese law, with the exception of family law, is a
controversial topic among postcolonial scholars of Korea. First, they have disagreed on
what this adoption was intended to achieve. The majority argue that it was a part of a
larger assimilation policy. Hong Yanghǔi proposes that Japanese leaders believed in the
permanent assimilation of Korea; since Japan, unlike Western imperial powers in Asia,
was located near Korea and similar in terms of race and culture, Japan would be able to
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assimilate Korea permanently.58 Cheolwoo Lee characterizes the legal culture in the
colonial period as “implementing discrimination in the midst of assimilation,” which he
criticizes as incoherent and self-contradictory.59 Yi Sǔngil acknowledges the difference
between Taiwan and Korea. Taiwan, a peripheral island of the Qing Empire with a
population of three million, and Korea, a centralized state with a population of ten
million, posed different sets of challenges. However, Yi argues that assimilation was not
the ultimate goal in either case until after the outbreak of World War II. He posits that the
objective of the colonial law was not assimilation, but effective administration.60
Second, scholars have debated the role of custom in shaping the colonial law. Some
consider the customary law as “a key instrument to bring new and old institutional
arrangements together by smoothing out the differences between the preexisting order and
the imported legal system.61 Sorensen also sees the customary law as assisting in Korea’s
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transition to adopting the Japanese Civil Code.62 On the other hand, other scholars see it as
a rhetorical device, aimed at accomplishing assimilation without raising ethnic and moral
consciousness.63 Hong claims that the lack of stability and uniformity in Korean custom
created a space into which Japanese law could be inserted. The customary law prevented
the codification of Korean customs, earning time for the Japanese law to be gradually
adapted in Korea.64 Yi also agrees with Hong in that the implementation of the elusive
customary law provided an excuse not to tabulate Korean custom, but he disagrees with its
ultimate goal.65

Standardizing Empire
In 1908, a Japanese man in the Taiwanese province of Xinzhu who had acquired a
Taiwanese household registry, faced two criminal charges, one in Taiwan and another in
Japan. This prompted a debate among colonial officials on whether he should be tried in
Xinzhu or in Japan. They asked the Legal Affairs Bureau in Tokyo to decide on the
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Clark W. Sorensen, “The Korean Family in Colonial Space—Caught between Modernization
and Assimilation,” in Colonial Rule and Social Change in Korea 1910-1945, eds. Hong Yung
Lee, Yong-Chool Ha, and Clark W. Sorensen, (Seattle: University of Washington Press, 2013),
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policy and formation of the customary law under the Japanese rule), in Seoul National University
Law 33.2 (1991): 2.
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Hong Yanghŭi, “Sigminjisigi sangsok kwansŭbbǒb gwa ‘kwansŭb’ ŭi changchul” (Inheritance
law and the emergence of custom in the colonial period), Bŏbsahak yŏngu 33 (2006. 10):99–133.
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Yi, Chosŏn Ch’ongdokpu ǔi pŏpche chŏngch’aek, 208
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matter. Later, the Government-General of Taiwan petitioned the Imperial Diet to discuss
ways to standardize the judicial systems of Taiwan and Japan.66
In 1911, in response to the increasing number of interethnic unions, the
Government-General of Korea made a similar request.67 In 1912, the Imperial Diet
formed a committee that consisted of legal experts and colonial officials to examine
features common to the laws of Japan, Taiwan, and Korea and devise a plan to simplify
differences.68 After six years of deliberation, in 1918, the Imperial Diet finally passed the
Common Law (kyōtsūhō), which consisted of 19 articles.69
The main objective of the Common Law was to delimit and communicate codes
across the different legal zones of the Japanese empire.70 Article 1 carved the empire into
four zones: naichi (Japan), Korea, Taiwan, and Kantō. Article 2 determined which statute
was to be followed under specific circumstances. Article 3 provided regulations for
household registration. Articles 4–8 covered regulations of corporations, Articles 9–12
civil ligations, and Articles 13–19 criminal matters, including the transportation of
criminals across different zones. Article 3 for the first time provided standard guidelines

66
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for registering marriages, divorces, and adoptions between the colonizer and the
colonized.71
In the same year kyōtsūhō was passed, Hara Takashi, an advocate of “Extending
Home Rules” (naichi enchō shugi), became the tenth Prime Minister of Japan. He
changed the direction of Japanese colonialism to promote assimilation and extend
Japanese law in the colonies. Hara’s policy prompted major legal reforms in Taiwan and
Korea. The Government-General of Taiwan revised Title 31 under Title 3, which
restricted the Governor-General’s legislative power to exceptional circumstances, and
announced its intention to apply Japanese statutes in Taiwan. A renowned legal historian
of Taiwan, Wang Taisheng, sees this moment as a watershed. He characterizes the 1895–
1922 period as “special colonial law as a principle” and the 1923–45 period as “Japanese
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In the first two decades of the empire, children born to interethnic couples remained
illegitimate, because the Japanese government did not recognize the parents’ marriages.
According to Huang Jiaqi, “Nihon tōchi jidai ni okeru ‘nai tai kyōkon’ no kōzō to tenkai,” Hikaku
kazoku-shi kenkyū 27 (2013): 132-3, the government maintained an ambiguous attitude toward
intermarriage, neither discouraging nor officially recognizing it. In Taiwan, there was no written
law governing interethnic marriage until 1933. Under Japan’s civil code and nationality law, a
foreigner could marry into a Japanese household registry, but because a Taiwanese was neither
considered a foreigner nor had a household registry, his or her marriage with a Japanese partner
was invalid in the eyes of the government. Korea had a system of household registration, but the
GGK banned registering intermarriages between 1911 and 1915.
In 1915, a Korean man wrote a petition asking for the government to approve his marriage to a
Japanese wife. In the petition, he wrote: “he could not bear the sadness that his children were
unable to identify him as father” (Yi Chǒngsǒn, “1920-30 nyǒndai naesǒn kyǒlhon pǒpje ǔi
sǒnrip kwajǒng kwa kǔ ǔimi,” Pǒpsahak yǒngu 44 (2014): 122). Similarly in 1920, a Taiwanese
man wrote a petition to the Home Ministry, detailing his fourteen-year marriage to a Japanese
woman, and asking for the formal approval of their marriage so that his five children could live as
legitimate children Asano Toyomi (2006), 197–8. For these fathers, being able to formalize a
marriage was one thing, but being able to record their children as legitimate was the matter of
pride and honor.

75

law as a principle.”72 The colonial government exempted family law from this principle,
and continued to let the Taiwanese conform to Taiwanese custom in family matters.
In 1912, the Government-General of Korea promulgated the Ordinance on Civil
Matters (Chōsen minjirei), which extended the Japanese Civil Code in Korea with the
important exceptions of family and inheritance matters.73 A revision in 1922 eliminated
exceptions and introduced parts of Japanese family law to Korea. In the same year, the
Government-General of Korea promulgated the Ordinance on Household Registration
(Chōsen kosekirei), which established a household registration system very similar to that
of Japan.

Chapter Synopsis
The half-century between the Meiji Restoration in 1868 and the promulgation of
Common Law in 1918 marked Japan’s rise to becoming an empire in every sense of the
word. Within only 50 years, Japan achieved the mastery of law, compiled modern codes,
revised unequal treaties with the West, acquired overseas territories, and extended
Japanese law to its colonies. The flexibility of custom and case law played a role in the
adaptation of Japanese law to both the rapidly modernizing economy and foreign
territories.
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Chapter 3. Farewell My Concubine: Concubinage in Court
On a gloomy November night in 1934, in the corner of a dingy harbor,
dockworkers discovered a duffle bag filled with a severed woman’s head. Her wide-open
bloodshot eyes forced the hard-bitten workers to cry out a shriek of horror shattering the
peaceful port town of Keelung, Taiwan. The woman was later identified as Miya, the
wife of low-level colonial official Yoshimura Tsunejirō.1
Figure 3.1: Yoshimura Tsunejirō and Miya

(Taiwan nichinichi shinpō, November 7, 1934)

1

This torso murder became one of the most popular ghost stories in Taiwan. The following is
reconstructed from “jilong qihaofang can’an neirong gaishu,” in Taiwan minjian shuochang
wenxue gezice ziliaoku, ed. Guoli Taiwan wenxue guan, accessed on July 20, 2015,
http://koaachheh.nmtl.gov.tw/khng-koa-a/29b/29b.pdf and media coverage of “bara bara jiken”
in Taiwan nichinichi shinpō and Tainan xinbao.

77

Born in 1891, Tsunejirō married Miya in 1915 and had three children. A few
years later, the couple set out to Taiwan where Tsunejirō worked as a telegram operator
at the Keelung Maritime Office of the Transportation Bureau. In 1930, the couple
contracted venereal disease and began to suspect one another of transmitting the illness.
Throughout the trials, Tsunejirō repeatedly argued that Miya became so hysterical and
melodramatic that he could not maintain a healthy sex life with her. In February 1931,
Tsunejirō started dating a woman named Shizu. An Okinawan native, Yara Shizu arrived
in Taiwan four years earlier, married a grade school teacher but soon divorced and was
working as a housekeeper at a restaurant in Keelung.
Figure 3.2: Yoshimura Tsunejirō and Yara Shizu

(Taiwan nichinichi shinpō, November 8, 1934)
In November 1933, Shizu gave birth to a daughter named Haruko, and Tsunejirō
formally took Shizu as a concubine, which angered Miya. Shizu claimed that Haruko
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died of mysterious poisoning after Miya visited Shizu’s place. Shizu also asserted that
Miya’s son Katsuyuki sabotaged Haruko’s altar. On October 26, 1934, Shizu cried out to
Tsunejirō: “Your wife wanted my daughter dead. Your son insulted my daughter’s soul
and threatened me. Your wife wants me dead, too!” Holding his hands, she exhorted: “If
you really love me, please kill your wife.” Tsunejirō gave in to her wishes.2
Figure 3.3: Shizu and Haruko

(Taiwan nichinichi shinpō, November 7, 1934)

2

Taiwan nichinichi shinpō, March 16, 1934. Shizu admitted her proposition at the court of
review.
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The following night, Tsunejirō seduced Miya to bed and strangled her in her
sleep. He placed her body in a cloth bag and hired a rickshaw to transport it to Shizu’s
place. There Tsunejirō and Shizu butchered the body, placing pieces into four gas barrels
and two duffle bags. They borrowed a pushcart from a nearby grocery, rented a fishing
boat, and disposed the barrels and bags along the Keelung River.
On the night of the murder, Tsunejirō’s neighbor informed the police of a
woman’s scream. After Miya’s whereabouts became unclear, the police questioned her
acquaintances who spoke of tension between Miya and Shizu. When they recovered
Miya’s head at the Keelung Port, the investigation took a new turn. The police summoned
Shizu for questioning and then Tsunejirō who pleaded guilty to involuntary
manslaughter. He claimed that he had killed his wife in the heat of passion. However, the
gruesome way the body was disposed remained unsettled. After rigorous crossexamination, Tsunejirō and Shizu admitted that they conspired to kill Miya and mutilate
the body. However, they blamed one another for proposing the crime. Tsunejirō said it
was Shizu who begged him to kill his wife and she was the one who severed the head
from the body with a handsaw, thereby mangling the body. Shizu claimed that she only
acted as an accessory.
Figure 3.4: Tsunejirō and Shizu standing at the trial
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(Taiwan nichinichi shinpō, December 19, 1934)
Tsunejirō and Shizu’s trial created a media frenzy in Taiwan. Newspapers
portrayed Shizu as a cunning woman who cajoled the dithering husband into murdering
his virtuous wife; her past lovers and life before the crime came under scrutiny.3 Shizu
argued that she suffered from maltreatment by the jealous wife. She whined that Miya
verbally and physically abused her and had possibly killed her infant daughter. She was
scared for her life and only acted in self-defense by pre-emptively killing Miya.
The wife-concubine discord was at the center of the trial. While the media
focused on the catfight between Miya and Shizu, the court criticized Tsunejirō’s inability
to keep peace between the two women. Justice Yamawaki Masao condemned the
concubinage as the root of the problem, censuring Tsunejirō: “Yoshimura, as a father of
three healthy children and a government employee, h ad you dissolved your relationship
with Yara Shizu, this tragedy would have been avoided.”4 Justice Takane Masami of the

3
4

Taiwan nichinichi shinpō November 12, 1934; Tainan xinbao, November 11, 1934.
Taiwan nichinichi shinpō, December 19, 1934
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Review Court likewise reprimanded him for failing to maintain harmony and order in the
household.5 Both courts saw Tsunejirō as the prime culprit, in providing the cause of the
domestic conflict and committing the murder, sentenced him to death and his concubine
to fifteen years of imprisonment.
Yoshimura Tsunejirō’s torso murder case, one of the most disturbing wifeconcubine disputes, captures the essence of a shift in the ideas of conjugality in the
1920s. Both the defendants and the prosecution focused on the nature of Tsunejirō and
Miya’s marriage. Tsunejirō blamed Miya for their embittered relationship. According to
him, Miya neglected her wifely duty, talked back to him hysterically, and showed
hostility toward Shizu and Haruko. However, the prosecutor argued that Tsunejirō
betrayed his matrimonial vow with an affair and further offended Miya by formally
taking Shizu as a concubine. It was a simple murder case with a clear intent and motive,
but the court tried it as a family dispute case; the prosecution questioned why Tsunejirō
cheated on Miya, maintained the courtship with Shizu, and turned a blind eye to the
tension between the two women. The court’s didactic inspection of the details defined
marriage as based on mutual love and respect between a man and a woman.
Previous chapters have highlighted the shift from an emphasis on the rule of law
in the latter nineteenth century to recognition of law as an agent of change in early
twentieth century Japan. Chapter 1 “Law Before Empire” chronicled the central

5

Taiwan nichinichi shinpō, March 9, 1935.
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government’s efforts to implement population registration systems and to regulate civil
affairs and even private family matters in Japan, Taiwan, and Korea. Although these tasks
required compromise with local communities and led to unexpected consequences, by the
early twentieth century, the Japanese empire succeeded modestly in establishing the
government and its codes as sources of legitimacy.
Chapter 2 “Law after Empire” highlighted a new relationship between law and
society in the 1920s. Transplanting Japanese law in the colonies spurred a discussion of
Japanese law as a framework of modernity rather than simply an imitation of the West;
colonial ventures enabled legal scholars to speak from the position of relative expertise
and shifted the focus of legal studies from apprehending European law to addressing
social issues in Japan. The rise of “social jurisprudence” (shakai hōgaku) and increasing
importance of judicial precedents (hanrei) in the 1920s ushered into a new era of reimagining law as an apparatus for social activism.
This chapter examines this growing interaction between law and society in the
1920s through court cases involving concubines.6 The Daishin’in and colonial high court
cases demonstrate the court’s role in propelling social change, as described in Chapter 2.
Responding to mounting pressures from social activists, a court that had long condoned
men’s adultery began to criticize concubinage and encourage marriage based on mutual

6

The term concubine refers to a woman who co-habits with a man but has inferior status to a
wife. In East Asia, the Chinese character 妾 (Japanese: mekake, Chinese: qie, Korean: chǒp) is
used.
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respect. This trend exposed the crumbling of the order that the Meiji Civil Code tried to
rectify and a transition from lineage-centered kinship organization to intimacy-based
family life in the Japanese empire.

Treaty Revision and Concubinage
Tokyo initially sanctioned the practice of concubinage in the latter nineteenth
century. The 1870 Outline of the New Code (shinritsu kōryō) granted a second degree of
kinship to both the wife and the concubine and gave equal inheritance rights to children
by concubines.7 The Household Registration implemented in 1872 did not have a specific
provision on concubines, but recorded them as family members.8 In 1874, Grand Council
of State Ordinance no.21 defined children as follows: “a child born to a woman other
than the wife or the concubine is illegitimate (shisei).9 By considering children born to
both wives and concubines as not illegitimate, this ordinance again acknowledged the

7

Japanese scholars have debated the impact of shinritsu kōryō on concubinage and women’s
status. Ishii Ryōsuke, Meiji bunkashi: hōseihen (Tōkyō : Yōyōsha, 1954), 608, described it in a
positive light that it elevated the status of concubines, who used to stay at the rank of servants, by
granting them the status of family members. Kumagai Kaisaku, “Nihon kindaihō no seiritsu,”
Hōgaku kenkyū 28.9 (1955):72, pointed out that concubines garnering rights as family members
had a negative influence on the status of wives. Ishii Ryōsuke, “Meiji shonen no kon’in-hō,” in
Kazoku mondai to kazokuhō II, ed. Nakagawa Zennosuke (Tōkyō: Sakai shoten, 1957), 112,
adhered to his earlier characterization of shinritsu kōryō as positive change by mentioning that it
enabled commoner concubines to inherit properties from noble men.
8
Asako Hiroshi, “Meiji zenki ni okeru mekake no mibun—koseki kisai o tōshite,” Horitsu jihō
47.13 (1975):104-113.
9
The distinction between children by concubines and illegitimate children will be discussed in
detail in Chapter 4.
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status of concubines as family members. Japanese elites who themselves owned
concubines publicly recognized this practice.10
However, a few statesmen voiced concerns. In his 1873 proposal to the Central
Chamber (sei’in) of the Great Council of State (dajōkan), Etō Shinpei argued:
“Monogamy is the law of nature; contrary to the belief that granting the same kinship
status to wife and concubine helps offspring prosper, it brews jealousy and harms family
concord.”11 Fukuzawa Yukichi also characterized monogamy as the law of nature by
arguing with his theory of numerical equality in that the equal numbers of men and
women in the nature would warrant a monogamous marriage system.12 In 1874, in a
series of essays now known as “On Wives and Concubines,” Mori Arinori, later Japan’s
first minister of education, characterized concubinage as a barbaric custom thwarting the
country’s modernization efforts. He raised a sensitive question to his peers: should Japan

10

In this dissertation, I will stick to the trifold categorization of (1) born to legal wives (tekishutsu
摘出) as “legitimate,” (2) born to concubines (shoshutsu 庶出) as “children by concubines,” and
(3) unacknowledged by fathers (shisei 私生) as “illegitimate.”
11
Mukai Ken, “‘minpō kōju’ kokō” in Keiō gijuku sōritsu hyakunen kinen ronbunshu daiichibu
horitsugaku kankei, ed. Keiō gijuku daigaku hōgakubu (Tōkyō: Keiō gijuku daigaku hōgakubu,
1958), quoted in Kaida Sumiko, “Mori Arinori ‘saishōron’ norekishiteki shisōteki haikei—
‘saishoron’ to minpōten hensan,” Nihon rekishi 302 (1973.7): 88 [83-101].
12
Fukuzawa Yukichi, “danjō dōsūron,” Meiroku zasshi 31 (March 16, 1875), quoted in Hansun
Hsiung, “Woman, Man, Abacus: A Tale of Enlightenment,” Harvard Journal of Asiatic Studies
72.1 (2012): 1–42. Fukuzawa’s “tōsūron” (the numerical equality of men and women) was a
response to the ongoing debate on the equality of men and women “dōkenron” (the equality of
men and women’s rights) proposed by Mori Arinori.
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be like China practicing polygyny or follow the suit of Europe and promote
monogamy?13
The question of whether concubinage should be included in the new legal codes
had occupied the center of debate in the Chamber of Elders (genrōin). While discussing
the draft of Boissonade’s criminal code, the conservative faction produced two petitions.
One by Sanjō Sanetomi and Iwakura Tomomi, and another by Ōno Makoto, Mayahara
Akira, Sakurai Yoshitaka, and Ozaki Saburō argued that the code should include the
propositions for concubines. They rejected Etō Shinpei and Fukuzawa Yukichi’s appeal
to the law of nature by pointing out to the fact that many noble families, including the
imperial household, produced heirs through concubines.14 The Meiji Emperor had so far
had no issue with the Empress and these noblemen feared that the monarchy would need
the children of the Emperor’s concubines to continue the line of succession.15
The contention between, what Morioka Kiyomi calls, the anti-concubinage
faction and the pro-concubinage faction continued, but the Great Council of State decided
in the former’s favor. It was not the concern for spousal equity, but the European gaze
and a desire to appear civilized that prompted the Meiji government to look critically at

13

Mori Arinori, “Saishoron,” Meiroku zasshi 20 (November 19, 1874), in Mori Arinori zenshu 1,
ed. Okubo Toshiaki (Tokyo: Senbundō Shoten, 1972), 242. See Sumiko, “Mori Arinori Saishōron
no rekishiteki shisōteki haikei: Saishōron to minpōten hensan” (1973) for more discussion on
historic and ideological debates that led to abolition of concubinage.
14
Morioka Kiyomi, “Meiji shoki no Kazoku shakai ni okeru mekake,” Shukutoku daigaku shakai
gakubu kenkyū kiyō 33 (1999): 105.
15
Hayakawa Noriyo, “The formation of modern Imperial Japan from the perspective of gender,”
translated by Leonie Stickland and Ulrike Wöhr, in Gender Nation and State in Modern Japan,
eds. Andrea Germer, Vera Mackie, and Ulrike Wöhr (London: Routledge, 2014).
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concubinage. The report by the Legislation Bureau (hōsekyoku) to the Great Council of
State revealed this line of logic:
Regarding the question of whether we should or should not abolish the term concubine,
our country has long had the custom of concubinage, under the Criminal Code [of 1870]
that publicly acknowledges concubines, a man can have two wives or multiple wives. Not
only does it violate the rights of the main wife, it contradicts the law of nature. There is
no equivalent in the laws of America and Europe; even the Chinese code does not grant
the same degree of kinship to the concubine as the wife. If we wish to revise the unequal
treaties in time, what would the foreigners in Japan think of our criminal code, which
permits the custom that no other country allows?16

The Legislation Bureau’s report shows that even a trivial issue of concubinage was tied to
Japan’s ultimate goal of revising the unequal treaties.
The 1882 Criminal Code removed all provisions regarding concubines. A series
of government directives reinforced this principle that the official disapproval of
concubinage. In 1883, the Grand Council’s directive stated that concubines were legally
unacknowledged.17 In 1885, the Home Ministry’s directive prohibited a concubine’s
entry into a household registration.18 This principle was upheld by Japan’s subsequent
modern codes that came out afterwards; the Boissonade civil code and the Meiji Civil
Code made no mention of the term concubines. This trend is often referred as the legal
abolishment of concubinage.

16

Quoted in Takayanagi Shinzō, Meijishonen ni okeru kazoku seido kaikaku no ichi kenkyū:
Mekake no haishi (Gansuidō shoten, 1942), 42–3.
17
Asako Hiroshi (1975): 123, quoted in Murakami Kazuhiro, Nihon kindai kon’in hōseishiron
(Tokyo: Hōritsubunkasha, 2003), 112.
18
Misao Horiguchi, ed., Meiji zenki mibunhō taizen daiikken—kon’inhen (Tokyo: Nihon
hikakuhō kenyūjo, 1973), 136, quoted in Murakami, Nihon kindai kon’in hōseishiron, 112.
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However, erasing concubines from official documents did not necessarily mean
the end of concubinage. Even after the term concubine (mekake) disappeared, the Meiji
Civil Code guaranteed a specific status for the children of concubines. Article 827 stated:
“The father or the mother can acknowledge a natural child. A natural child acknowledged
by the father becomes shoshi.”19 The household registration continued to record children
born to concubines as shoshi under their fathers’ registries until 1942. They were entitled
to inheritance, though one half of that of legitimate children (Article 1004). Sons by
concubines were given priority over legitimate daughters with regard to the succession of
the household head (Article 972). Between 1898 and 1942, Japanese family law divided
offspring into three groups: (1) legitimate children (chakushi) born to married couples,
(2) children by concubines (shoshi) listed on fathers’ registries, and (3) illegitimate
children (shiseiji) without paternal recognition listed on maternal family registries. This
trifold categorization contrasted with a legitimate-illegitimate binary in the West.
Ume Kenjirō, the drafter the Meiji civil code, explained this trifold categorization
as protecting out-of-wedlock children from harm.
Although foreign nations distinguish children born to unmarried parents from children
born of adultery or incest, it is unfair for children to bear the consequence of parents’
sins. Our country’s custom does not discriminate among out-of-wedlock children. We
simply call them shoshi or shiseiji whose treatment is better than that of bastards in
foreign countries. However, since their rights should not infringe on the rights of
legitimate children, as this would undermine the integrity of marriage, we arranged
differential treatments for shoshi and shiseiji [with regard to succession and inheritance]
in Article 735, 970, 972, 1004.20

19
20

Ludwig Lönholm, trans., The Civil Code of Japan (Bremen: Max Nossler, 1898), 218.
Ume Kenjirō, Minpō yogi keno 4 shinzokuhen (Tokyo: Wafutsuhōritsu gakkō, 1902), 253-4.
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Ume addressed how the Japanese civil code differed from foreign laws in that it did not
discriminate among children born out of wedlock. Okuda Yoshito further explicated this
point in his commentary:
The French code classifies out-of-wedlock children into enfante naturel, products of
illicit liaisons, and products of adultery. The first category refers to those who were born
to unmarried parents. The second refers to children born out of incest. The third refers to
children born out of adultery involving a married man and/or a married woman. This
categorization means that the consequence for parents’ wrongdoings do not cease at their
generation but extend to the children’s.

Okuda went on to account for the difference between shoshi and shiseiji, which
Ume glossed over in his exposition.
Our country’s code does not have such discrimination. Instead, we distinguish out-ofwedlock children into shoshi and shiseiji. Shoshi is a child who has received paternal
recognition. Shiseiji is one who has not. Acknowledging shoshi is specifically following
our country’s custom.21

Okuda’s commentary reveals another striking contrast with the French law. An
illegitimate child, even when the child’s father is married, retains legal status on the
father’s registry as shoshi, if the child receives the father’s recognition. Unlike the French
code that labeled children born of adultery regardless of the adulterer’s gender, the Meiji
Civil Code gave legal status and inheritance right to married men’s children by
concubines.

21

Okuda Yoshito, Shinzokuhōron (Tokyo: Yūhikakushobō, 1899), 274–5.
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Furthermore, the adultery law in the 1907 Penal Code did not punish married
men’s infidelity.22 Article 183 stated: “A married woman guilty of adultery as well as her
co-actor in the crime, shall be punished with penal servitude for a period not exceeding
two years.”23 The Japanese law until 1948 defined adultery as a married woman’s sexual
encounter with another man; in other words, a married man’s sexual intercourse with
another woman was not considered adultery as long as the woman was not married.
Contemporaries defended this sexual double standard by arguing that the wife’s adultery
would carry the consequence of defiling the husband’s blood line (kettō),24 while the
husband needed to propagate offspring.25 Even foreign commentators such as Gustave
Boissonade and Joseph Ernest De Becker offered the same justifications for this spousal
inequality, since the husband was likely to “look for opportunities to increase his chances
of having male descendants,” while the child-bearing “wife’s sin” could destroy the
household.26
The practice of keeping a concubine was not punishable under the prohibition of
bigamy (Article 184) because concubinage did not amount to marriage. A criminal law

22

For more information, see Harald Fuess, “Adultery and Gender Equality in Modern Japan,
1868–1948” in Gender and Law in Japanese Imperium, eds. Susan L. Burns and Barbara Brooks
(Honolulu: University of Hawai’I Press, 2014), 109–35.
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Joseph Ernest De Becker’s translation, Joseph Ernest De Becker, Annotated Civil Code of
Japan (Butterworth, 1909).
24
Okuda, Shinzokuhōron, 224.
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Tezuka Tarō, Nihon minpō jinjihen shakugi (Tokyo: Tosho shuppan kaisha, 1891), 217.
26
Gustave Emil Boissonade, Project révisé de code penal pour l’empire du Japon accompagné
d’un commentaire par Mr. Gve Boissonade (Kokubunsha 1886), 1015, and J.E. De Becker, The
Annotated Civil Codé of Japan, vol.3 (London: Butterworth and Co., 1909–1910), 75, quoted in
Harald Fuess “Adultery and Gender Equality in Modern Japan”, in Gender and Law in Japanese
Imperium, eds. Susan Burns and Barbara J. Brooks (University of Hawaii Press, 2013), 118-9.
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expert, Harada Kiyoshi, explained: “A spouse is a legally married person. A common-law
wife or a concubine is not a spouse. This bigamy law can only apply to a spouse legally
marrying another person.”27 Kishimoto Chōji, Osaka Police Commissioner, wrote in a
police manual that the objective of this law was to penalize a person who would meddle
with the household registration, thereby disturbing public order.28 The prohibition of
bigamy did not mean the prohibition of concubinage.
A combination of these three factors—paternal recognition that acknowledged
children by concubines as lawful heirs, adultery laws that did not punish concubinage,
and bigamy laws that did not consider concubinage as marriage—rendered the official
abolishment of concubinage insincere. A foreign observer in Japan wrote:
But this is not the place to call attention to the moral awakening that is coming over
Japan, only as it is necessary to understand this significant fact, that the framers of the
new family law, though themselves to some extent having mixed families, refused to
have the word concubine in the new laws, just as the framers of our constitution would
not allow the word slavery to disfigure a document so full of liberty, although some of
the signers were slave holders.29

With a desire to look civilized and win Western approval for treaty revision, the Meiji
government erased the term concubine from Japan’s modern codes. However, a close
inspection of these codes reveals that they tacitly approved the practice of concubinage
and even assured the rights of inheritance and succession for children by concubines.
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Concubinage Under Criticism
The practice of polygyny was largely exclusive to the elite class in pre-modern
Japan, because the status hierarchy dictated that men would marry women of the same
status as their wives and take concubines from a lesser status.30 For ordinary women,
concubinage was “not an attractive option where men outnumbered them and other labor
opportunities were available.”31 It was unlikely for a woman to accept the proposition of
concubinage, when she could become a wife of another man or live independently as a
prostitute, unless the man making the proposal could promise her a significant
improvement of her status and living conditions. In 1880, the ratio of concubines to male
heads was 4:10 for the high nobility (kazoku), 4:1,000 for samurai (shizoku), and
5:10,000 for commoners (heimin).32
The number of concubines increased substantially after the Meiji Restoration.33
Dissolution of the status hierarchy and the commercial boom accompanying
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modernization enabled more men to afford mistresses. Any man, regardless of his former
status, could take a concubine as long as he could convince her that he would provide for
her. Retaining a concubine or multiple concubines, moreover, became of a sign of
affluence and success in a rapidly changing society. The number of concubines is hard to
postulate as they disappeared from official documents, but based on the number of
children by concubines, we can estimate that the number of concubines increased by
seven times from the 1900s through the 1920s (see Table 4. 2).34 In the 1920s, 4% of
children were born to concubine mothers. Compared with the 1880 statistics, this
percentage marked a substantial increase.
Literature from this time focuses on the theme of concubinage. Mori Ōgai’s Wild
Geese (1911), which is set in 1880 Tokyo, shows how a moderately successful
moneylender Suezo buys off Otama, a daughter of the widower candy dealer, as his
mistress. Kaho Miyake’s Yaezakura (1890) demonstrates the plight of Yae, the daughter
of a once respectable family sacrificing herself to become the concubine of a wealthy
man. In Higuchi Ichiyō’s short story Separate Ways (1896), Okyō decides to become a
concubine, as she struggles with her independent and yet impoverished life as a
seamstress. In all these stories, financial hardship propels the heroines to become
concubines.

went through something of a renaissance during the Meiji era, when upper-class men adopted the
practice as a tacit demonstration of their wealth.”
34
See Chapter 4, Table 4. 2.
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Media coverage hints to concubinage on the rise. A 1876 magazine article praises
a low-level government official being praised for preserving harmony in a household of
one wife and three concubines.35 A 1880 newspaper article hails another government
official in ̄Osaka known as a man of unbounded vitality, keeping a wife and two
concubines entertained.36 A 1878 newspaper article reveals discussions to prohibit
concubinage for policemen below the level of chūkeishi, government officials of the
fourth rank.37 Though short and devoid of details, the article reveals prohibition as aimed
at mid- and low-level police policemen excluding high-ranking officers. Upper
management accepted concubinage as an elite custom, but did not want it to spread.
The latter nineteenth-century Japanese elite cherished concubinage. Kuroiwa
Shūroku, the publisher of Yorozu Chōhō, a popular Tokyo daily known for concise and
sensational news coverage, paid close attention to concubinage.38 From July to
September 1898, he published a series later known as the “Real Stories of Concubines,”
in which he revealed the stories of concubines of more than five hundreds of prominent
men, including Yamagata Aritomo, Saionji Kinmochi, Hara Takashi, Ōki Takato,
Shibusawa Eiichi, Inukai Tsuyoshi, Kitasato Shibasaburō, and Masuda Takashi.
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The motto of Yorozu Chōhō was kantan (concise), meiryō (precise), and tsūkai (exiting). The
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Yorozu Chōhō included the actual names of concubines, their fathers, and their
addresses. According to an August, 1898 piece:
Itō Hirobumi’s perversion has been well-known to the world, but we recently uncovered
an exclusive story. Itō’s contractor, Tamura Hansuke, who resides at 65 Inbesu-chō, had
three beautiful daughters. Itō took Tamura’s oldest Kiseko as a concubine and built her a
beautiful mansion at 1 Azabunagasaka-chō. When Kiseko died young, Itō took an interest
in Kiseko’s sister, Tsuneko, and doted on her. Unfortunately, Tsuneko also died at the
age of nineteen. Itō now wanted to take Tsuneko’s sister Yukiko. Tamura had already lost
two daughters and did not want to send off his youngest daughter. He implored to Itō that
Yukiko was very young and she did not want to become his mistress. Itō was relentless.
He threw a lavish memorial service for Kiseko and Tsuneko on May 16 and showered
Tamura with gifts. Itō bought off nine people around Tamura and is constantly reminding
Tamura of what he wants. So far Yukiko hasn’t given in, but Tamura is both impressed
and overwhelmed with Itō’s generosity. We will follow up.39

Mori Ōgai who lent a sympathetic voice to the heroine of his novel, Wild Geese, also had
a concubine of his own.
A popular writer, Mori Ōgai, or should I say, Military Surgeon Mori Rintarō at 11
Komagome Sendac-hō, has kept Kodama Seki as a concubine since she was eighteen.
Mori wanted to marry Seki, but Mori’s mother disapproved of their marriage. However,
she understood that Mori deeply loved Seki and let him keep her by his side. Mori
provided for Seki and her mother Nami at 11 Senda Morichō.40

Kuroda Seiki, a painter who led the yōga (western-style) movement in late nineteenth
century Japan, kept a concubine by his side as a model for his artwork.
Kuroda Seiki, an heir to Viscount Kuroda Kiyotsuna, at 4 Hirakawa-chō, Kojimachi-ku,
is a great enthusiast of nude paintings. With the excuse of finding a good model for his
art, he has pursued pleasures in Yanagibashi. At last he picked Teruko, the daughter of
the geisha Yamadaya Otaka at 30 Yuyanagi-chō, and bought her off of the geisha
registry. Keeping Teruko at his side night and day, he practices his nude paintings. He
recently submitted paintings of Teruko to the Hakuba association.41
39

Kuroiwa Shūroku, Heifū ippan: chikushō no jitsurei (Tokyo: Bungensha: 1992), 135. The
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40
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41
Ibid., 140. The original article is dated August 20, 1898. Kuroiwa’s characterization of Kuroda
as a hedonist philander may be misleading. Kuroda’s paintings around this time feature a woman
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Figure 3.5: Kuroda Seiki, 1897, Lakeside42

Figure 3.6: Kuroda Seiki, 1897–1900, Wisdom, Impression, Sentiment43

named Teruko whose past or family background is little known. She remained as his mistress
until his father’s death when Kuroda married her as a legal wife (“Kuroda Seiki no ‘kohan’ ni wa
saigo ni aishita josei e no omoi ga atta,” Shumi jikan, September 29, 2018.Accessed at
https://hobbytimes.jp/article/20170929b.html). Unlike Itō who indulged himself in debauchery,
both Mori and Kuroda deeply loved Seki and Teruko and kept these women as concubines,
because their parents had objected to their marrying women of lower status. See Hasegawa Izumi,
Tenteki Mori Ōgai ron (Tokyo: Meiji shoin, 1990) 48, 76 for Mori and Seki’s relationship.
42
Originally titled “Summering” (hisho) and retitled “Lakeside” (kohan) this painting was
submitted to the second Hakubakai Exhibition in 1897 and exhibited at the International
Exposition in Paris in 1900. Kuroda’s wife, Teruko identified herself as the model of the painting.
43
Along with “Lakeside,” this triptych was submitted to the second Hakuba-kai Exhibition in
1897 and to the International Exposition in Paris in 1900 under the title of “Etudes Femmes” and
won the Silver Prize. The description explains that the painting features two models, a pair of
geisha sisters whose names were Kogawahana and Saiwai, but the identity of the third woman
remains unidentified. Based on Kuroiwa’s commentary and the facial similarity with the model
of Lakeside, I suspect that one of them, on the left, is Teruko. Takashina Erika “Kuroda Seiki no
okakura tenshinzō—‘Chi·Kan·Jō’ no shudai to seiritsu o megutte,” Bijutsushi 139 (1996), 31-43,
details the production process of “Wisdom, Impression, Sentiment.” For information in English,
Satō Dōshin, Modern Japanese Art and the Meiji State: The Politics of Beauty (New York: Getty
Publications, 2011), 84-8 and 148-9.
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Kuroiwa Shūroku explained that he wanted his scandalous coverage to embarrass
upper-class men taking advantage of women sexually. 44 His take on this issue was
further explored in his 1912 contribution to Lady’s Mirror (shukujo kagami), a women’s
magazine that he launched a year earlier.45 He argued that women should not give away
their virginity for short-sighted economic gains. Kuroiwa did not want women to become
prostitutes or concubines, as Okyō had in Higuchi’s Separate Ways, but instead to
preserve their innocence and live independently as wage-earners until they would get
married. The more women chose the paths of selling sex or living off patronage, the
fewer women became available as wives for the rest of the male population. He was
concerned with the equitable distribution of women and children for all men.46
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Kuroiwa was one of many voices who became increasingly critical of the
institution of concubinage. Toyama Masakazu, a professor of sociology at Tokyo
Imperial University, denounced it as a deviant act that ran counter to sexual morality.47
Iwamoto Yoshiharu, an advocate of women’s education, detailed negative psychological
impact of concubinage on both the wife and the concubine.48 Quoting a phrase from
Confucius’ Great Learning, “the strength of a nation comes from the integrity of the
home,” Nishimura Shigeki argued that the discord between the wife and the concubine
and among their children undermined the integrity of family and compromised public
peace.49
Criticism of concubinage in the 1890s departed from a discourse on Japan’s need
to imitate the West to focus on the universal evil of extra-marital affairs. Nishimura
pointed out that westerners had mistresses and fathered children out of wedlock, even
though the church law strictly enforced monogamy. He denied that concubinage was
Japanese custom by highlighting Confucian classics prescribing conjugal loyalty. These
writers appealed to the virtue of monogamous marriage as either universal morality or
Japanese tradition.
Perhaps the strongest opposition to concubinage came from women who began to
play a greater role in the public sphere. They started participating in political rallies,
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delivering public speeches, organizing groups, and circulating opinions in the print
media.50 Many female activists saw concubinage as the symbol of backwardness and a
threat to the status of wives in the family and that of women in the society. As early as in
1883, Kishida Toshiko, who had tutored the Empress, gave a speech at a Liberal Party
(jiyūtō) meeting in Otsu, later known as “Daughters in Boxes,” in which she described
the imperial court as “a symbol of the concubine system.”51 Comparing the practice of
female servitude, epitomized by imperial concubinage, to “growing flowers in salt,”52 she
expressed her discontent with courtesans idling in the confines of the palace for an
opportunity to serve the emperor.
Christian women came to the forefront of the anti-concubinage movement. In
1886, along with Sasaki Toyoju and twenty-either other women, Yajima Kajiko
established the Tokyo Women’s Temperance Union in order to campaign against evils
such as alcoholism, prostitution, and concubinage. The union’s vision echoed the ideas of
Nakamura Masanao, a Christian educator who coined the phrase Good Wife, Wise
Mother (ryōsai kenbo) and glorified the woman’s role as protector of home and family.53
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The Union promoted monogamy as a moral imperative and the norm essential for the
elevation of women’s status.54 However, the motivation may have not been entirely moral
but somewhat personal. Some members of upper-class families such as Sasaki Toyoju
condemned legal recognition of the children of concubines as full members of the
father’s household.55 This arrangement endangered the privilege of the legal wife in the
elite household, which had been sanctioned by the status hierarchy of the Tokugawa
period.
In 1889, in the midst of a debate on Japan’s new legal codes, Yuasa Hatsuko, the
niece of Yajima Kajiko, published an essay through jogaku zasshi, a journal founded four
years earlier specializing in female education.56 Based on the speech delivered by Ueki
Emori, a leader of the Freedom and People’s Rights Movement, Yuasa argued that
concubinage skewed the ratio of marriable women to men, embittered the husband’s
relationship with his wife, brewed rivalry among male offspring, and deprived these sons
of moral role models. Yuasa appeal to a nationalist narrative by describing the family as a
moral compass and building block of the nation. She also mentioned global trends,
referring to Arabs’ embracing monogamy as the new norm and the U.S. government ban
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on polygamy among Mormons. Underneath the moral rhetoric, she inserted her middleclass wife’s viewpoint,57 characterizing concubines as thieves “stealing from wives and
their children” and “plotting against the legitimate family.” Yuasa’s essay became the
basis for a petition that Yajima Kaiko submitted with more than 800 signatures to the
government, demanding an end to concubinage in Japan’s new codes.58
Contrary to the popular myth that concubinage was a pre-modern institution, latter
nineteenth century Japan saw a dramatic increase in the number of concubines and
criticism of concubinage. Modernization—the dissolution of status hierarchy and
booming economy—enabled more men to indulge in concubinage, which had been an
aristocratic tradition. The more men had concubines, the more pervasive and visible the
evil custom became, inviting criticism from reformers with different backgrounds and
motives. The issue of concubinage forged a strong alliance between the Freedom and
People’s Rights Movement and Christian women and set a common goal for the first
generation of women’s rights advocates in Japan.
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Concubinage in Court and the Debate on Male Chastity
Courts in the first years of modern Japan tolerated concubinage as a kinship
arrangement. The court cases treated concubinage as a kind of common-law marriage.59
They recognized the concubine’s right to the husband’s surname, inheritance, and
financial support, and protected her family membership after the husband’s death. They
also upheld the concubine’s right to dissolve the relationship and even receive alimony. 60
The concubine enjoyed her right both as a family member and as a legal person in the
period between the introduction of the 1870 Outline of New Code and the unsuccessful
implementation of the 1890 Boissonade civil code.61
Efforts to draft a modern civil code, however, reversed this trend. The 1893
Daishin’in case characterized the concubine as no more than “a temporary worker”
(yatoinin).62 In 1897, Daishin’in made a groundbreaking ruling that a concubinage
agreement was invalid, because it was against public order and good custom (kōjo
ryōzoku),63 alluding to Article 90 of the Meiji Civil Code which had not yet come into
59
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effect. Article 90 dictated that a legal act that is against public order and good custom,
was void.64 The drafters of the Meiji Civil Code introduced this article to serve as a safety
measure, since the statute was not able to cover all social conventions and phenomena.65
The 1897 Daishin’in case originally focused on evaluating the nature of a civil
agreement between a man and a woman. The details of the case are as follows:
Ishiki Kazue (her name suggests that she was a geisha) had agreed to enter a concubine
relationship with Kitajima Yasaburō, even though she had known that he had a wife and
children. She wanted to make this arrangement permanent and unbreakable. She
demanded him to produce an agreement in writing that in case he would break up with
her, he would pay her 10,000 yen. It was an exorbitant amount that she did not actually
expect him to pay, but convinced him to write it down as a way to secure their
relationship. When Kitajima decided to end their relationship, heartbroken Kazue took
the document to the court and sued him for the violation of the contract.66

The local court ruling centered on whether the said contract was fabricated by Kazue, but
the review court pointed out that the premise on which the agreement had been made, the
promise of a concubine relationship, ran counter to public order and good custom (kōjo
ryōzoku), thus making the agreement legally void. The Supreme Court upheld this
decision by stating that concubinage contradicted the good custom of monogamy and a
concubine was not a legally acknowledged entity. Thus, the agreement of sustaining a
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concubine relationship was illegal. This logic was applied again in the 1929 Daishin’in
case.67
The 1897 decision reified the legal abolition of concubinage. This was far more
powerful than the previous statutory change that eliminated the term concubine from
official documents. The decision turned concubinage into a private (shihō) relationship
that would not be protected in the system by public law.68 The concubine could no longer
fight for her rights to financial support, alimony, or inheritance in the court of law, as her
very existence ran counter to public moral. Her status became precarious, as the
concubine agreement could be terminated by the man without any consequences. Once
regarded as a full member of a family with inheritance rights, the concubine could now
claim access to the family’s financial resources only through her children, whose status
was still protected under the Meiji Civil Code.
That the court deprived the concubine of her family status and entitlement did not
help the wife whose husband acquired and adored a concubine. The combination of
disingenuous prohibition of adultery and bigamy in the Criminal Code did not penalize a
husband who took a concubine. The point of controversy in the Civil Code was whether
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taking a concubine was grounds for divorce. Article 813 lists the grounds for judicial
divorce:
Article 813. A husband or a wife, as the case may be, can bring an action for
divorce only in the following cases:
1. If the other party contracts a second marriage;
2. If the wife commits adultery;
3. If the husband is sentenced to punishment for an offense involving criminal
carnal intercourse (Article 348);
4. If the other party is sentenced to punishment for an offence greater than
misdemeanor involving forgery, bribery, sexual immorality, theft, robbery,
obtaining property by false pretenses, embezzlement of goods deposited, receiving
property obtained criminally, or any of the offences specified in Articles 175 or
260 of the Criminal Code, or is sentenced to a major imprisonment or more;
5. If one party is so ill-treated or grossly insulted by the other that it makes farther
living together impracticable;
6. If one party is deserted by the other;
7. If one party is illtreated or grossly insulted by an ascendant of the other party;
8. If an ascendant of one party is illtreated or grossly insulted by the other party;
9. If it has been uncertain for three years or more whether the other party was alive
or dead;
10. In the case of the adoption of a mukoyoshi, if the adoption is dissolved or in the
case of the marriage of an adopted son with a daughter of the house, if the adoption
is dissolved or cancelled.69

The reasons for divorce included: bigamy, the wife’s adultery, a husband’s conviction of
adultery, felony, abandonment, or grave humiliation (jūdaina bujoku). Assessing the
degree of such humiliation was open to the court’s adjudication.
For a while, taking a concubine did not amount to grave humiliation. For
example, a local court case in 1902 stated: “According to our custom, it is hard to say that
the husband having sex with another woman amounts to grave humiliation to the wife.”70
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It was socially acceptable for the husband to sleep with other women, thus unreasonable
for the wife to demand a divorce based on his extra-marital sexual relations. Since
concubinage did not qualify as grave humiliation, lawyers tried to tweak this phrase by
arguing that if the husband failed to live with or provide for the wife after taking a
concubine, it should be considered a serious offense to the wife. This reasoning did not
work in the 1900 Daishin’in case that rejected the taking of a concubine and not cohabiting with the wife as a grave humiliation. Malicious abandonment did not simply
mean a spouse’s failure to live with another.71 With regard to the phrases such as and
“grave humiliation” and “malicious abandonment,” Daishin’in maintained a relatively
passive attitude, hesitant to apply these phrases in judicial divorce cases.72 Although a
few local court cases used these phrases to grant divorces to wives displeased with their
husbands’ extra-marital affairs,73 Daishin’in maintained that the husband’s concubinage
was not grounds for divorce.74
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In 1908, this spousal inequality—the wife’s adultery was undisputed grounds for
divorce and harshly punished, while the husband’s adultery was tolerated—spurred a
heated debate among jurists.75 When Katō Hiroyuki called for a revision of the criminal
code to address the spousal inequality in the adultery law, Ichinose Yūzaburō, the Head
Justice of the Hiroshima Review Court, responded that this inequality had already been
covered in the divorce law by Clause 4 “grave humiliation” and Clause 5 “malicious
abandonment.” Ichinose cited Ume Kenjirō, one of the drafters of the Meiji Civil Code,
who wrote in 1896: “at the present time, filing for a divorce based on Clause 5 in the case
of concubinage is unlikely, but the progress of society will make it applicable to such a
case.76
Judge Hirai Hikosaburō, refuted Ichinose’s argument that (1) the existence of
these phrases did not justify the inequality between Clause 2 “wife’s adultery” and
Clause 3 “husband’s conviction of adultery” (2) Clauses 4 and 5 did not establish
concubinage a ground for divorce and instead required judicial interpretation of the
intent. Lawyer Kawanishi Zentarō sided with Hirai that these clauses did not produce
categorical judgment, but necessitated relative interpretation of the husband’s adultery.
This debate, later known as “the debate on the husband’s chastity,” signaled a change in
legal discourse from criticizing concubinage as backward and harmful to public moral to
denouncing it from the perspective of spousal equity.

75
76

Murakami, Nihon kindai kon’in hōseishiron, 164–71.
Ume, Minpō yogi keno 4 shinzokuhen, 221.

107

In the 1910s, the concept of chastity (teisō) emerged as a key term in social
discourse on sexuality.77 In 1914, Poet Ikuta Hanayo published an essay titled “Survival
and Chastity” (taberu koto to teisō to) in which a woman confessed to having lost her
virginity to earn a livelihood. Ikuta argued that her survival was more important than her
chastity. This opinion was criticized by another female writer Harada Satsuki who
deemed chastity a treasure indispensable to the self. Ikuta and Harada exchanged
passionate arguments in articles in Hankyō and Seitō respectively. Their debate sparked
responses from women’s rights activists, educators, politicians, and jurists in various
periodicals such as Seitō, Shin kōron, Fujō shinbun, Daisan teikoku, and Yomiuri
Shinbun.
The debate mostly focused on female chastity, but in August 1915, Miyazaki
Mitsuko78 published an article in the Asahi shinbun titled “About the Problem of Men
and Women’s Chastity Issue” (danjo teisō mondai ni tsuite) in which she harshly
condemned the adultery and promiscuity of a certain writer (later identified as Iwano
Hōmei by Waseda Bungaku).79 Her column prompted the newspaper to run a special
series called “The Problem of Men and Women’s Chastity Issue” (danjo teisō mondai)
for ten days during which some contributors commented specifically on Iwano’s
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behavior, while others discussed the importance of marital chastity and the benefits of a
monogamous marriage.
In 1919, Tsuda Junjirō, a self-claimed sex expert, published a journal titled Sex
(sei) and ran a series of articles based on surveys to show how the society viewed gender
issues. He sent out the questionnaires to 300 notable figures and received 75 replies. One
of the first questions he asked was:
Do men have to strictly adhere to chastity, as women guard their virtue with their
life? Or can men indulge themselves in prostitution and debauchery?
A. Men should maintain chastity.
B. It is ideal for men to maintain chastity.
C. It is conditional for men to maintain chastity.
D. Write your own answer.

Out of seventy-five, forty-five chose A, eight B, seven C, and eight wrote their own
answers or left the question blank. Historian Akagawa Manabu, who unearthed these
materials, argues that the overwhelming majority for A reveals social trends departing
from sexual double standards to gender-equal sexual morality.80 The question may have
been biased, and the magazine survey may have warranted prudish responses, and yet the
fact that a popular journal asked men about men’s chastity was a huge leap forward from
Kuroiwa’s scandalous coverage of concubines’ lives.
The same year in 1919, the Provisional Legislative Committee (rinji hōsei
shingikai) deliberated on the revision of family law to revitalize “pure morals and
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beautiful customs” (junpū bizoku). As discussed in Chapter 2, the Committee was divided
into conservatives who hoped to preserve the principle of the patrilineal, patriarchal
family and progressives who promoted spousal equality and protection of the weak.
Hozumi Nobushige, the chair of the committee and the voice of the progressive faction,
championed revision of the adultery and divorce law to penalize adulterous wives and
husbands.81
Hozumi’s perspective was partially reflected in the committee’s prospectus
(shinzokuhō kaisei no yōkō) submitted to the Justice Ministry in 1925. The prospectus
proposed to simplify the grounds for divorce into six clauses: (1) the wife’s infidelity
(futei); (2) the husband’s disorderly conduct (fugyōseki); (3) a spouse’s mistreatment of
the other; (4) a spouse’s mistreatment of and by another’s ascendant; (5) a spouse’s
unknown whereabouts for over three years; and (6) a grave circumstance disturbing the
continuation of marriage. However, the subtle difference between infidelity (futei) and
disorderly conduct (fugyōsei) still demonstrated the committee’s gender bias regarding
adultery; whereas the wife’s extramarital affair was grounds for divorce, the husband’s
extramarital affair could be interpreted as a contributing factor to disorderly conduct, but
was not a direct trigger for divorce.
The debate on spousal equality in adultery law spurred the court to rule in favor of
the wife in the case of concubinage. In 1924, the Daishin’in granted a divorce on the
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basis of “grave humiliation” to a wife whose husband had two extra-marital affairs. The
wife claimed to have suffered from mental illness after her husband had an affair with
another woman, and without correcting this wrong, he became intimate with another
woman, this time a maidservant at home. The Daishin’in declared that the husband’s
such actions amounted to grave humiliation and spousal abuse that made living together
impracticable.82 In the same year, the Tokyo Review Court granted a divorce on the basis
of “grave humiliation” to wives in six cases in which husbands had become involved in
extra-marital affairs or had children out of wedlock.83
The breakthrough came from an unexpected case. In 1926, in dealing with an
extortion case, the Daishin’in made a groundbreaking decision that the husband had a
chastity obligation to the wife just as the wife had the chastity obligation to the husband.
The detail of the case is as follows:
Kumao became a mukoyōshi to Wada Sumi. Sumi’s daughter Tsuru and Kumao have
been married for sixteen years with three children. One day Kumao left home without
notice and found an employment at Watanabe Riyō’s house. Kumao and Riyō started an
illicit affair. Suffering destitution, Tsuru and Sumi visited Riyō’s house and demanded
that Kumao provide for the family. They threatened to accuse Kumao and Riyō of
adultery and forced them to give a lump sum of 100 yen and the promise of monthly
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payment of 9 yen for the next five years. Kumao and Riyō later accused Tsuru of
extortion.84

The local court centered on whether Tsuru’s action constituted extortion, presuming that
Kumao and Riyō did not infringe on Tsuru’s rights. However, the Daishin’in turned this
matter upside-down by pronouncing that Tsuru had the right to the husband’s chastity,
which Kumao and Riyō transgressed. Daishin’in articulated:
For a home to be peaceful, safe, and prosperous, the husband and wife must both remain
moral. Accordingly, each spouse owes a duty under the marriage contract to act morally.
Should one spouse act immorally and damage the peace, safety, or prosperity of the
family, he or she violates the terms of the marriage contract and the rights of the other
spouse. Just as a wife owes a duty of chastity to her husband, therefore a husband owes
the same duty of chastity to his wife. Granted, Civil Code Article 813 Clause 3 does not
make a husband’s adultery grounds for divorce, Criminal Code Article 183 does not
make adultery by a man a crime. This, however, was simply a peculiar legislative
strategy based on an ancient traditions. In no way does it prevent a wife from demanding
chastity of her husband under the Civil Code.85

Here, the court applied the principle of good faith to marriage; both the wife and the
husband had to abide by their conjugal vow and remain faithful to one another. It was a
great legal strategy, because this case established the principle of a spousal obligation to
chastity without revising the adultery and divorce law. The decision even explicitly stated
that such antiquated laws should not prevent the wife from demanding her husband’s
fidelity. On May 17, 1927, in the final verdict, the Daishin’in acquitted Tsuru of the
extortion charge on the grounds that it was Kumao and Riyō who infringed on Tsuru’s

84

July 20, 1926, Daishin’in keishi hanreishū vol 5, ed. by Hōsōkai (Tokyo: Hōsōkai 1937), 320-

1.

85

Translation by J. Mark Ramseyer, Odd Markets in Japanese History: Law and Economic
Growth (Cambridge: Cambridge University Press, 1998), 104

112

right. Tsuru was rightfully entitled to an indemnity, and Tsuru’s demand of alimony and
child support was justified.86
Hozumi Nobushige highly applauded this case for establishing a legal precedent
turning the husband’s moral obligation into a legal one.87 Kuriu Takeo expressed
reservations of the case as the genesis of a new legal concept, arguing that mutual
obligation to chastity was implied in the existing code’s mutual obligation to cohabitation in Article 789.88 Makino Eiichi agreed with Kuriu that mutual obligation to
chastity could be inferred from mutual obligation to co-habitation (Article 789) and
support (Article 790), but it required the Daishin’in’s innovative interpretation to extend
the principle of reciprocity to an obligation of chastity.89 Nakagawa Zennosuke
maintained a cautious outlook, stating that, legally speaking, the husband’s obligation of
chastity was only supplementary to the court’s decision on the extortion charge, although
the decision rang the death bell of the patriarchal society.90 Although legal scholars have
failed to reach a consensus on the meaning of the case or the logic behind it, it was
undoubtedly a turning point, after which the court began to see concubinage as a grave

86

Hōritsu shinbun no.2982., quoted in Mita Jitsuo, Teiso jūrin to sono saiban (Tokyo: Nishotō
shoten, 1930), 270-275.
87
Hozumi Nobushige, “Danshi teisō gimu hanketsu no shin igi,” Hōgaku shirin 29.7 (1928), 778.
88
Takeo Kuriio, “Otto no teisō gimu no jōbunjō no konkyo,” Hōgaku shirin 29.10 (1927).
89
Makino Eiichi, “Otto no teisō gimu ni kansuru hanrei nit suite,” Hōgaku kyōgi zasshi 45.3
(1927).
90
Nakagawa Zennosuke, “‘Otto no teisō gimu’ ni kansuru saiban nit suite,” Hōgaku kyōgi zasshi
45 (1927), cited in Toshitani Nobuyoshi, “Danshi teisō gimu ronsō,” in Minpōgakun no rekishi to
kadai, ed. Katō Ichirō (Tokyo: Tokyo Daigaku, 1983).

113

humiliation to the wife.91 The court granted divorces on the basis of “grave humiliation”
to wives whose husbands took concubines.92
In 1929, another case at the Tokyo Review Court demonstrated the court’s
attitude toward concubinage; it granted a divorce to a wife whose husband claimed to
have taken a concubine because of the wife’s childlessness, and ordered the husband to
pay generous alimony to the wife. The detail of the case is as follows:
Tanaka Futarō and Tanaka Tsuya had been living together since April 1915. They
registered their marriage on July 16, 1920. Around September, 1923, right after the Great
Kantō Earthquake, Tanaka Futarō began to see Nakamura Sumi, a server at a restaurant
in Ōmori machi. In December, he leased a house for Sumi in Ōmori machi, and Tsuya
found out about Sumi. When Tsuya asked Futarō to stop seeing Sumi, according to
Tsuya, Futarō retorted coldly and started abusing her verbally. Her lawyer invoked an
appeal to Article 813 Clause 5 that Futarō’s taking Sumi as a concubine constituted grave
humiliation to her. Her lawyer claimed that Futarō had only finished grade school, he had
assets worth four to five hundred thousand yen, and Tsuya who had been practically
married to him for eight years and contributed to his business was rightfully entitled to
the alimony of 20,000 yen.93 Futarō denied any allegations of abuse, and justified his
concubinage with Tsuya’s childlessness. He stated that Tsuya was never once pregnant
during their eight-year marriage. Referring to childlessness as one of the seven evils of
expulsion, his lawyer argued that it was acceptable for Futarō to take a concubine. Even
though this custom was not codified, Futarō who had a low level of education just
followed the tradition in order to save his family line as the head of the household.94
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The local court partially granted the Plaintiff Tsuya’s demand, but Futarō appealed. The
Tokyo Review Court also ruled in favor of Tsuya, stating:
Even though the appellant makes a plea to the old custom of taking a concubine for the
wife’s childlessness, today’s society regards it as an antiquated custom. Not only does
our law, but also our society regards sees marriage as sharing a life between one man and
one woman. Having children is not the ultimate goal of marriage. One spouse should not
use childlessness as an excuse to contract an extra-marital affair and violate the good
faith obligation of marriage.95

The court ordered Futarō to pay the alimony of 10,000 yen to Tsuya, after appraising his
assets. Futarō appealed again, but the Daishin’in upheld the review court’s decision and
dismissed the case on July, 11, 1930.96
This case demonstrates a profound change in legal thinking over six decades. The
law once permitted concubinage as an institution that would produce heirs and keep
paternal lines, but the 1929 court case discredited this social function of concubinage.
The 1870 Outline of New Code had acknowledged concubines as family members. The
1898 Civil Code tacitly tolerated the custom of concubinage and even guaranteed the
rights of children by concubines. However, as the court began to play a larger role in
shaping social norms, it defined concubinage as injurious to public morals and to the
principle of monogamous marriage and conjugal well-being.
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Concubines in the Colonies
So far we have examined the change in legal and social discourse on concubinage
in Japan. In this section, we will turn our attention to her colonies, Korea and Taiwan.
The court cases in Korea followed a path similar to those in Japan with a time lag; the
Chosǒn High Court became increasingly critical of concubinage and ultimately granted
divorces on the basis of grave humiliation to wives whose husbands took concubines.
However, the substantial promotion of sons by concubines who were once unsatisfactory
heirs in the Chosǒn period threatened the status of legal wives. On the contrary, in
Taiwan, the Taiwan High Court safeguarded concubinage as part of the indigenous
custom harmonious with public morals. This major divergence in colonial policy sheds
light upon the role of family law in imperial governance.
Korea: Chosŏn (1392–1905) Legacy and Colonial Law
Comprehending the change in the colonial period requires a solid understanding
of the previous era. According to Martina Deuchler, the Chosŏn dynasty (1392–1910)
saw the “Confucian transformation” of state and society. In the realm of family, this
change restructured “loosely organized kin groups” of the earlier period into “highly
structured patrilineal descent groups.”97 A crucial step was to promote the agnatic
principle and consciousness through ancestral worship and to create a narrowly defined
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descent group through regulating marriage.98 In contrast to their predecessors in the
Koryŏ era, when polygamy was a common occurrence among the elite, the early Chosŏn
rulers imposed a distinction between the primary and secondary wife in accordance with
Neo-Confucian teachings on the family.99 King T’aejong announced a decree in 1413 that
prohibited bigamy, thus requiring that a man have only one legal wife. Any other women
whom he took into his family as sexual partners, from then on, became secondary wives
or concubines100 whose children were discriminated against in terms of inheritance and
access to officialdom.
The transition from multiple marriages to monogamy in the early Chosŏn
period101 could be understood as a political strategy to consolidate the newly emerged
elite group called yangban. Marriage was used as an important means to strengthen ties
between noble families. Monogamy precluded rivalry among them by having one family
contract a marriage alliance with another one at a time; if a man married two wives, the
rivalry between their children over dominance and inheritance would result in conflict
between their natal families.102 Moreover, monogamy kept the elite population under
control. A limited female fertility window served as a natural barrier to population
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growth. The fact that the children of concubines inherited the secondary status of their
mothers kept elite society small and cohesive.103 By keeping the group endogamous and
having women as “key figures in transmitting the right to membership,”104 yangban were
able to solidify their social dominance. This ilbu ilch’ŏ tach’ŏp chedo (one husband, one
wife, and multiple concubines) was not polygamy, but “a variation of monogamy”105 that
ensured family order and preserved lineage purity.
The designation of only one legitimate wife, her monopoly over producing a
rightful heir, and “resulting demotion in social rank for secondary wives to the level of
concubines rendered their children ‘illegitimate.’”106 The sŏŏl, combination of sŏja
(concubines’ sons) and ŏlja (slave-concubines’ sons) were bequeathed with their
mothers’ inferior status, denied access to officialdom, and expected to marry within their
status groups. Because the son of a concubine could not take the civil service exam, he
was unable to bring honor to his family and was rendered a “less than satisfactory
heir.”107
Even in the absence of a legitimate son, the option of selecting a concubine’s son
to inherit the household was hardly acceptable. Divorcing the childless wife and
remarrying was an alternative, but since marriage was considered as a political alliance,
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divorce was rarely done.108 “Eventually, in the case where a son was not born into the
household by the legal wife, the adoption of a legitimate patrilineal kinsman, an agnate,
became the only acceptable recourse.”109 Exclusion from ritual heirship and inheritance
reduced the status of concubines’ sons within their household, while their limited
“marriagiablity, bureaucratic eligibility, and social standing” stigmatized them in society.
Their discontent became truly forceful and consequential elements of the Chosŏn social
order.110
By the seventeenth and early eighteenth centuries, Korean descent groups had
realized the classic prescriptions of patrilineal organization to such an extent that
primogeniture became a key structural element.111 Two foreign invasions, a seven-year
war with Japan (1592–1598) and two Manchu conquests of Korea (1627 and 1636),
resulted in the collapse of fiefdom and devastation of agricultural land. Maintaining the
yangban duties such as conducting ancestral worship and providing for memorial halls
became unaffordable without sufficient capital.112 The scarcity of human capital and
arable land prompted the yanban to favor primogeniture over partible inheritance.
Moreover, “the acquisition of proper affines became more crucial to maintaining social
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status than the immediate production of offspring.”113 Adoption became increasingly
commonplace, thus further removing the sŏŏl from inheritance.
By the late Chosŏn period, this yangban custom was spread to the other ranks of
the society. The cult of widow chastity became widespread, with the government
distributing honors and recognitions to chaste widows and martyrs. This phenomenon
reflected a lack of confidence by the male-dominated society after two large-scale foreign
invasions.114 As the yangban status came under pressure with some members suffering
from financial failures and poverty, some successful commoners and sŏŏl were able to
obtain the yangban status by purchasing genealogical records. Others imitated elite
customs such as compiling genealogical records, segregating women, and discouraging
widow remarriage. The treatment of women became a key status marker; removing them
from fieldwork and building a separate inner court were signs of prosperity and prestige.
This “yangbanization” of gender norms left lingering effects on Korean society.
With the establishment of the Residency-General in 1905, the Japanese
researched Korean traditional laws and customs first with cadastral surveys and property
laws. In 1909, the Residency-General implemented the People’s Registration (Japanese:
minseki, Korean: minjǒk), which was similar to Japan’s household registration in format.
Korea had a system of household registration known as kwangmu hojǒk established in
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1896, but it was limited to documenting information relevant to taxation and military
service. The 1909 minjōk began recording all household members, including women and
children, and documenting their life events, such as birth, death, marriage, divorce,
adoption, and the dissolution of adoption.
In March 1912, the Government-General issued “the Ordinance on Criminal
Matters” (Japanese: Chōsen keijirei, Korean: Chosŏn hyŏngsaryŏng) and “the Ordinance
on Civil Matters (Japanese: Chōsen minjirei, Korean: Chosŏn minsaryŏng). The
Ordinance introduced the concepts of real right, obligation, mortgage, and evidence in the
Meiji Civil Code; the Japanese civil law became the governing law in Korea. 115
However, Article 11 of the Ordinance on Civil Matters stipulated that Korean custom was
to be followed in regard to matters of family, inheritance, and succession among
Koreans.116 This legal framework, the adoption of the Japanese law with the exception of
the family law, was nevertheless short-lived. The enactment of the common law
(kyōtsūhō), which was designed to delimit and communicate different codes within
Japan’s formal empire, inspired the colonial government in Korea to restructure its legal
system.117 Under Hara Takashi’s leadership, the Japanese government adopted the
principle of “extending home rule” (naichi enchō shugi), which promoted the extension

115

See Marie Seong-Hak Kim, “Law and Custom under the Chosŏn Dynasty and Colonial Korea:
A Comparative Perspective,” in The Journal of Asian Studies 66, no. 4 (November 1, 2007):
1067–1097.
116
This was the case in Taiwan as well. See Tay-sheng Wang, Legal Reform in Taiwan Under
Japanese Colonial Rule, 1895-1945: The Reception of Western Law (Seattle: University of
Washington Press, 2000), 169 for more information.
117
See Chapter 2.

121

of Japanese law in the colonies. In 1921, the Government-General of Korea proclaimed
the Household Registration Law (Japanese: chosen kosekirei, Korean: chosǒn
hojǒkryǒng), which updated the existing minjōk to resemble Japan’s koseki not just in
format but also in content. One of the major changes was strengthening the exclusive
rights of the head of the household (J: katoku K: katok) to report family members’
marriage, adoption, and inheritance of his family members. The katok’s monopoly over
filing and editing the household registry buttressed his authority, while rendering other
family members more dependent on and vulnerable to his control.
In 1915, the colonial government prohibited a concubine’s minjōk entry in
1915.118 Just as in Japan, it did not bring an end to concubinage.119 Concubinage became
more widespread with the breakdown of the old status hierarchy. In the Chosŏn period,
yangban could take concubines from sŏŏl, commoners, and slaves, while commoners
could take concubines from slaves. In the colonial period, anyone who wished to take a
concubine could do so. A Tong’a ilbo article features a servant who committed suicide
for failing to provide for two women.120
The Chosŏn High Court defined concubinage not as a sacred conjugal bond, but
as a contractual relationship between a man and a woman, which could be terminated by
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either party. In 1912, a court case involved a runaway concubine who ran away from a
man who claimed to be her husband. He argued that she was his concubine and should be
brought back to him. The court ruled their relationship, which was not legally registered
as a marriage, was concubinage, which the woman had the right to terminate without the
man’s agreement.121 Similarly, in 1921, the court ruled that a man could terminate
concubinage without the joint signature of the concubine or her father.122 The court also
recognized a concubine as a separate legal entity. The 1916 decision upheld her property
rights; a concubine’s property which she had earned herself did not belong to her
partner.123 These cases reveal a clean break from the Chosŏn period in regard to the status
of concubine. Although the concubine lost her lawful station within the family, she was
no longer deemed as the property of her master. In theory, she could end the relationship
by her own volition and act as an independent individual.
The 1926 Daishin’in case inspired the Korean court to take a more critical look at
concubinage. A month after the ruling, two major dailies published detailed reports.124
The next year, Maeil shinbo, the newspaper sponsored by the colonial government, ran a
week-long series titled “The Problem of Men’s Chastity (namja ǔi chǒngjo munje),”
which discussed biological, psychological, and ethical justification for monogamy. In
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1928, the Kyǒngsǒng Local Court decided upon a request for spousal co-habitation. No
Sukkyǒng, the wife of a rich merchant, Kim Yǒnyǒng, filed a civil lawsuit demanding
that her husband, who had been alternating between the residences of two concubines,
come home to the wife. Quoting the principle of good faith in marriage, which was the
central argument in the 1926 Daishin’in case, the court ordered Kim to return home and
live with his wife. 125 Chung’oe ilbo praised the case as a watershed that ended
concubinage and would contribute to social progress.126 It is important to note that the
wife’s request for spousal co-habitation was different from her request for divorce; the
former showed her willingness to sustain a relationship with the husband and to preserve
the existing family order, while the latter asserted her independent agency. The same
year, the Chosǒn High Court ruled that a husband’s taking a concubine was insufficient
grounds for filing a divorce.127
However, in 1936, the court characterized concubinage as “harmful to public
morals,” when a woman claimed for violation of chastity, when her partner failed to
uphold an agreement to take her as a concubine after sexual relations. The court declared
that the promise of concubinage ran counter to public order and good custom thus legally
void.128 In 1938, the court reversed the 1928 decision in that a concubine was an insult
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serious enough to merit divorce, if the husband failed to live with and provide for his
wife.129 In 1943, the court hardened its tone by proclaiming that the husband’s taking a
concubine in itself was grounds for a divorce.130
As in Japan, the colonial law granted a specific status (Japanese: shoshi, Korean:
sǒja) to children by concubines on their fathers’ household registries. Sons of concubines,
in particular, received substantial promotions in the colonial period. A concubine’s son
could now entirely inherit this father’s property in the absence of a legitimate son. The
Chosŏn High Court continuously upheld his inheritance right. In 1910, the court ruled
that a sŏja was the rightful heir to his father in the absence of a legitimate son.131 Again,
in 1913, the court endorsed this inheritance right. The decision stated a sŏja was excluded
from inheritance in the Chosŏn period because of his limited bureaucratic eligibility.
However, it was “bad custom” that violated the succession principle delineated in the
Kyŏngguk Taejŏn (the National Code) and resulted in weakening the blood ties between
a father and a son.132
The court did not completely disregard adoption as an alternative. The 1915 case
articulated that adoption of a legitimate heir despite a sŏja’s presence was widespread
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and equally valid.133 However, posthumous adoption was ruled void. The 1917 case
defined it as “the elite family’s arbitrary decision” thus “unqualified for being custom.”134
In 1927, a man appointed his unborn nephew as his inheritor, even though he had a son
by concubine. The court favored the concubine’s son, because adoption did come about
before the man’s death.135 In sum, these court cases accentuated the sŏja’s inheritance
rights.
The net result of the change of concubine status in colonial Korea was nominal.
Although she gained rights as an individual rather than as the property of her masterhusband, her status within the household was threatened over time. The law did not
acknowledge her place in the family. However, the status of her children, particularly, of
her sons, improved drastically. A son could now succeed the father’s household, inherit
his estate and become his ritual heir, a significant advancement that had been
unconceivable earlier.
The enhanced status of sŏja threatened the status of wife who used to have
monopoly over mothering an heir either through reproduction or adoption. In the late
Chosŏn period, if a man did not have a son by a legal wife, the socially acceptable
recourse was to adopt his agnate regardless of whether he had a son by concubine; his
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sŏja was of lesser status, thus not qualified for the same legal entitlement as the rightful
heir. When he died without designating an inheritor, the right to choose an adoptive heir
went to the ch’ongbu, a childless widow. A study shows that it was her advantage to
adopt a distant relative (as opposed to a nephew) whose parents would have less
influence in the household.136
However, in the colonial period, a son by concubine could inherit the father’s
property in which case his father’s childless wife became financially dependent upon
him. The new colonial family law resulted in the demotion of the status of the legal wife.
While the status hierarchy protected her privilege in Chosŏn, she now had to bear a son to
secure her position in the household. Consequently, the new phenomenon resulted in
evaluating a woman’s worth by her reproductive ability rather than by her natal origin. It
also intensified the already pervasive son preference.
Taiwan: Colonial Frontier
Unlike Chosǒn Korea that had had a centralized government for five centuries,
Taiwan had been a colonial frontier for the same period of time. Inhabited by a small
number of Malay-Polynesians, the island fell partly under the control of the Dutch and
Spanish in the mid-seventeenth century. In 1662, the Ming loyalist and pirate, Koxinga
drove the Dutch out of Taiwan and founded his kingdom, but in 1683, the Qing court
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reclaimed its sovereignty. A combination of a few factors, the chaos in the Taiwan
Straits, rampant piracy, and a harsh Qing tax policy inspired waves of immigration from
Qing coastal towns to Taiwan. Initial immigrants were mostly unmarried young men, and
the male-to-female ratio of the Chinese population became skewed.137 The sex ratio
imbalance was one of the contributing factors to the Zhou Yigui rebellion in 1721; the
post-rebellion report pointed out to an extreme case of the male-to-female ratio of 256 to
1 in Dapu Village in Zhuluo Province.138 In the mid-eighteenth century, the Qing
government began to see this sex imbalance as a destabilizing factor.139 The Qing court
permitted Chinese men and women to emigrate to Taiwan as a family unit, but on three
occasions, from 1732 to 1740, from 1746 to 1748, and from 1760 to 1761.140 Even
though illegal immigration brought women to Taiwan and propelled population growth,
which reached 2.5 million by the end of the nineteenth century, 141 even in 1905, the
male-to-female ratio was 119:100.142
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The scarcity of women was a double-edged sword. On the one hand, because
women’s sexual and reproductive labor was highly valued, women had sexual freedom to
a certain degree. It was also more common for Taiwanese widows than Chinese
counterparts to remarry.143 Premarital sex was tolerated and matrilocal marriage was not
uncommon. On the other hand, the scarcity equaled the value; women were commodities.
Many families sold off their daughters into marriage, concubinage, and servitude. Bride
price was the social norm; simpua marriage (C: tongyangxi) was frequent; and child
brides were numerous.144 The status of women varied from one woman to another. Some
women, even married ones, owned land. Others were put up for sale as if they were
merchandise.
The fates of concubines, in particular, were contingent upon treatments by their
master-husbands and legal wives. Some scholars argue that concubines of wealthy
merchants enjoyed the right to inheritance.145 However, Wu Qiongmei’s study on the
status of concubines in the Qing dynasty reveals that men who paid for concubines saw
them as commodities rather than spouses. Concubines were strictly proscribed to inferior

143

Doris Chang, Women’s Movements in Twentieth-Century Taiwan (Champaign, IL: University
of Illinois Press, 2011), 19.
144
Zhuo Yiwen, Qingdai Taiwan funü de shenghuo (Taibei: zili wanbao shewenshua chuban bu,
1993). Geng Huiling, “Jingbu binü bei yu qingdai Taiwan funü diwei yanjiu,” Zhaoyuan xuebao
13 (2008): 311–39; Ruan Yuru, “Qingdai taiwan hunyin lisu yanjiu” (Ph.D. Dissertation, Tainan
University, 2010); Liu Yanliang, “Qingdai Taiwan shuihun xisu—yi hunyin qiyue weizhu”
(Ph.D. Dissertation, Chenggong University, 2011); Li Wenxian, “Taiwan hanren shehui de
hunyin lexing tantao,” Taoyuan chuangxin xuebao 34 (2014): 309–30.
145
Hugh R. Baker, Chinese Family and Kinship (MacMillan 1979); David Wakefield, Fenjia:
Household Division and Inheritance in Qing and Republican China (University of Hawai’i Press,
1998).

129

roles, rituals, and clothing compared to the legal wives. It was almost impossible for them
to obtain the right to inherit property. 146 The only way to do so was by producing sons
who were treated as equal to legitimate sons.
When Japan annexed Taiwan in 1895, the colonizer met fierce armed resistance.
This instability created a need for a strong colonial government. In 1896, the Imperial
Diet to pass the Law Relating to Laws and Ordinances to Be Enforced in Taiwan, known
as Title 63, which gave the Governor-General of Taiwan the power to issue ordinances (j:
ritsurei c: lüling) that “have the same effect as the (Japanese) statute within his governing
jurisdiction.”147 The original term of Law No. 63 was three years, but was extended
repeatedly until 1906, when it was revised under Law No. 31, which established the
principle of the supremacy of Japanese law over the Governor-General’s ristusei.148 A
year earlier in 1905, the Government-General established the Taiwan Household
Regulation (J: kokō kisoku C: hukou guize) and employed the police force to conduct a
colony-wide census survey.149 Although it introduced the concepts and format of the
Japanese household registration, it was merely “administrative law” intended to collect
population data, not to regulate family relations and succession.150

146

Wu Qiongmei, “Qingdai Taiwan qie diwei zhi yanjiu” (Ph.D. Dissertation, Taiwan Shifan
University, 2000), 4-8.
147
Title 63, Article 1, translated by Wang Tay-sheng, Legal Reform in Taiwan, Appendix B.
148
Wang, Legal Reform in Taiwan, 39-42.
149
Kanbō, “Taiwan sōtokufurei no. 93” (September 20, 1905).
150
Wang, Legal Reform in Taiwan, 161-4.

130

In the early years of Japanese colonial rule, concubinage was rare in Taiwan. If
we postulate the number of concubines from the statistics of live births by parents’
marital status in 1905, concubines occupied only 1% of all households.151 The Taiwan
High Court nevertheless defended concubinage as part of the indigenous custom time and
again. In 1906, the Taiwan Review Court recognized concubine as a family member in
Taiwan.152 In 1907, the Taiwan Review Court pronounced that a wife could not singlehandedly expel a concubine from family, as the concubine was a legally recognized
family status.153
The colonial policy after World War I—the enactment of the common law
(kyōtsūhō) and Hara Takashi’s principle of “extending home rule” (naichi enchō shugi)—
wrought a policy change in Taiwan. In 1921, the Imperial Diet passed Law no. 3 that
would amend Law no.63, enable wider application of Japanese Law in Taiwan, and limit
the legislative power of the Governor-General of Taiwan to two occasions: (1) there was
no applicable Japanese law; (2) a special condition in Taiwan required an ordinance.154
This change propelled Taiwan to adopt the Meiji Civil Code, but the Consultative
Council (J: hyōgikai C: pingyihui) decided to except Book 4: Family Relations and Book
5: Succession. The discussion centered on Taiwan’s family custom different from that of
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Japan, such as the wife keeping her family name after marriage, partible inheritance
among sons, and concubinage. Sixteen councilmen out of twenty-two attendees voted for
the proposal that excluded family law from the implementation of the Japanese civil
code.155
Although this exception sustained the principle that Taiwanese custom was to be
followed in regard to matters of family, inheritance, and succession among Taiwanese,
three cases in the Taiwan High Court tried to challenge earlier decisions on concubine as
a lawful status. In each case, a disgruntled wife filed for divorces on the basis of
concubinage as “grave humiliation,” but the court ruled that concubinage was the
indigenous custom and did not run counter to public moral thus insufficient grounds for
divorce.156 After these cases, none of the cases on concubinage reached the Review Court
or High Court in Taiwan.
The court’s acknowledgment of concubinage in Taiwan contrasted sharply with
the court’s denouncement of it in Japan and Korea. In Japan, the Daishin’in characterized
concubinage as an antiquated institution injurious to public morals as early as in 1896,
and began to see it as sufficient grounds for divorce in the 1920s. In Korea, the High
Court defined it as harmful to public morals in 1936 and recognized it as sufficient
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grounds for divorce in 1943. The court in Taiwan, however, accepted concubinage as part
of the indigenous custom.
This discrepancy can be explained with two hypotheses. First, the colonial
government maintained a passive attitude toward changing family custom in Taiwan,
because its rule became financially successful. Unlike the Government-General of Korea
that relied on aids and loans from Japan, the Government-General of Taiwan achieved
financial autonomy in 1906 with the sales of monopoly goods such as sugar, tea, and
camphor.157 These article required labor-intensive production for which self-exploiting
family farms had an advantage over capitalist farms.158 The Japanese remained reluctant
to disturb the functioning system of family that sustained colonial enterprise.
Second, no man was unhappy in Taiwan. While the systematic discrimination of
the sons of concubines gave rise to the disgruntled group of sǒǒl in Korea, the sons of
concubines in Taiwan enjoyed the equal status and inheritance rights with their legitimate
brothers. During the debate on whether to adopt the principle of household headship
succession in the Consultative Council,159 Taiwanese councilmen, Gu Xianrong and
Huang Xin , defended the custom of partible inheritance (fentou xiangxu) even for the
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sons of concubines, as a humane tradition promoting fraternal harmony and up to date
with global trends.160 In Korea, the rhetoric of social stigma attached to the sons of
concubines was readily available for the colonizer to utilize to criticize concubinage. In
Taiwan, even though concubinage had an emotional toll on wives and concubines, no
man was disadvantaged by this custom.
These economic and social conditions in Taiwan and Korea contributed to a major
divergence in the implementation of family law in Japan’s formal empire. However, even
though the legal discourse diverged in the 1920s, the Taiwanese were plugged into
empire-wide conversation on male chastity, spousal equality, and marriage based on
mutual respect. The news of the 1926 Daishin’in case travelled to Taiwan, and both
Japanese and Chinese language journals published in-depth reports.161 In 1932, Fujimura
Kanta, a low-level police offer wrote a short column on this case in Taiwan Police
Magazine:
Recently, the Daishin’in’s ruling that ‘the husband has the obligation to chastity’ is
highly interesting and impressive. The spirit of this jurisprudence directly points to the
core issue of Japan’s current social life, and fully demonstrates the power of judicial
interpretation. It is worthy for police officers, when conducting daily routines, to keep in
mind this case and its meaning.162

It was a rather short piece that only implied that police officers should learn from this
case and adopt independent thinking in interpreting statutes. However, the fact that a
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modest policeman mentioned this case as an example of the law propelling social change
shows how far-reaching this case became even in the colony of Taiwan. By the time
Yoshimura Tsunejirō’s torso murder of his wife rattled the island, the disapproval of an
unchaste husband was already a common feature in social discourse.

Chapter Synopsis
In the early Meiji period, the Meiji government erased the term concubine from
Japan’s modern codes, hoping to win western approval for treaty revision. However, a
close reading of these codes reveals that they tacitly approved the practice of
concubinage and even assured the rights of inheritance and succession for children by
concubines. Japan’s rapid modernization increased both the number of concubines and
criticism against concubinage; the booming economy enabled more men to afford taking
concubines, while flourishing print media provided a space for people to voice concerns.
The criticism gradually moved away from Japan’s need to imitate the West toward the
universal evil of extra-marital sexual relations. Into the twentieth century, the court began
to define concubinage as injurious to public moral and promote marriage based on mutual
respect. The ideal of fidelity became applicable to both the wife and the husband. In the
colonies of Korea and Taiwan, although the legal treatment of concubinage contrasted
sharply, they shared in empire-wide conversation on conjugal loyalty.
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Chapter 4. The Birth of an Illegitimate Child
Behind this painting of a Buddhist nun is a story of an illegitimate child that
conventional history cannot accurately capture.1

Figure 4.1. Iltang Kim Taeshin, Sǔngryǒdo (undated)

1
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The painter, who has lived under many names—Ōda Masao, Song Yǒng’ǒp, Kim
Sǒlchon, Kim T’aeshin, and finally the ordained name Iltang—was born in 1922 to a
Japanese father, Ōda Seizō, and a Korean mother, Kim Wǒnju. Seizō’s father, Ōda
Hōsaku, the manager of a commercial bank in Tokyo, had opposed their union, because
Wǒnju was not only a Korean, but also a “New Woman” who had led a scandalous life.
Wǒnju was born in 1896 in Ryonggang, a small town in present-day North Korea,
to a Christian minister’s family. Her parents were eager to educate her, and she attended
Ewha Women’s School. In 1918, she married Yi Noik, a biology professor at Yǒnhi
College (today’s Yonsei University) and a widower eighteen years her senior, who had
lost one leg in an accident. It was an unhappy match from Wǒnju’s perspective, but
because she had already broken an engagement and her parents had died, her marriage
prospects had declined, so she accepted the arrangement. Nevertheless, Noik admired her
and helped her further her education. He sent her to study English in Japan. In Tokyo, she
met and began lifelong friendships with two Korean intellectuals, Na Hyesǒk and Yi
Kwangsu ,who gave her the pen name of Iryǒp after Higuchi Ichiyō.
After the March First Movement, Wǒnju returned to Korea and decided to
contribute to society by enlightening fellow Korean women. With Noik’s financial
contribution, Wǒnju launched a women’s magazine, New Woman (shin yǒja), with Na
Hyesǒk, Kim Myǒngsoon, and Pak Indǒk. Despite Noik’s devotion, Noik and Wǒnju’s
marriage was falling apart. Noik wanted to go to the United States with her, but she
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refused, telling him that she wanted to resume her studies in Japan. Thus, they parted
ways.2
On a train from Fukuoka to Tokyo, Wǒnju began a casual conversation with a
person sitting next to her, Ōda Seizō, a Kyūshū University law student. Charmed by her
intellect and free spirit, Seizō fell in love with Wǒnju at the first sight. She did not tell
him where she was going, but he was able to find her through his Korean friend, Song
Kisu, because she was already famous as the publisher of New Woman among a Korean
circle in Tokyo.
When they started dating, Wǒnju was reluctant, as she was Korean, older, and
once married (or still legally married). On a stormy winter night in 1921, taking shelter
from rain and curfew, Wǒnju and Seizō decided to spend the night at a nearby inn, and
they made love. A few months later, Wǒnju found herself with child. When Seizō
expressed his resolve to marry her, his father vehemently opposed the idea and urged the
couple to have an abortion. Seizō severed his ties with his parents, dropped out of school,
and supported his new family. In September, 1922, Wǒnju gave birth to a healthy boy
whom Seizō named Masao. A few days later, Wǒnju returned to Korea, leaving behind a
note explaining that she did not want to sell out her home country, nor did she want him
to betray his own family.

2

It is unclear when they filed for divorce.
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Seizō was determined to win her back, but he needed economic security. Leaving
the infant with his friend’s family, he registered at a training school, passed the civil
service exam, and applied to be stationed at the Government-General of Korea. In 1925,
Seizō and Masao set out for Korea. By the time that Seizō found Wǒnju, she was in the
process of ending another scandalous affair with the novelist, Im Changhwa, and told
Seizō that her relationswhip with him was over. Dejected that they would never be able to
live as family, Seizō entrusted Masao with Song Kisu, who renamed the child as Yǒng’ǒp
and reported him as his son on the household register. Seizō stayed in Korea, working
through the ranks of the Government-General of Korea, but never married and remained
single, fulfilling his earlier promise that Wǒnju would be love of his life.
Yǒng’ǒp had a gift for drawing. His adoptive father, Song Kisu, informed Seizō
of the child’s exceptional talent, and Seizō helped arrange Yǒng’ǒp’s apprenticeship with
Kim Eunho (1898–1979), the best-known Korean painter of his time. Kim Eunho, who
had only daughters, doted on the young prodigy and adopted him as his own, renaming
him Sǒlchon.
In 1936, at the age of fourteen, Sǒlchon found out about his birth mother, and set
out on a journey on his own to meet her at the Sudǒk Temple, where Wǒnju joined the
holy orders three years earlier. When he caught a sight of her, he cried, “Mother!” Wǒnju
coldly chided him, telling him that she had already left the mundane life and that he
should never call her mother. She nevertheless allowed him to visit her. While he was
attending Tokyo Imperial Art Academy, he spent every summer at the Sudǒk Temple,
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meeting Korean Buddhist activists. They occasionally asked for his help in carrying
letters between Korea and Japan, some of which included checks for the Korean
independence movement.
In 1944, toward the end of World War II, Sǒlchon was drafted into the Japanese
Army, but thanks to Seizō’s intervention, instead of serving in the front line, he was
stationed in Nagoya. After the war, he joined other Koreans in being repatriated, having
decided that he would return to Korea to live as a painter. When the division of Korea
took place, despite Kim Eunho’s dissuasion, Sǒlchon crossed the 38th parallel to visit his
first adoptive father, Song Kisu. He was detained by the state police, but was soon
released when they learned that he was a painter. He was commissioned to paint
numerous portraits of Kim Ilsǒng to be distributed to schools and government buildings.
He managed to escape to South Korea, but while he was on a trip to Japan to buy
painting supplies, the Korean War broke out, and he was unable to return to Korea until
after his mother’s death in 1971. The fact that he had worked for the North Korean
government made it extremely difficult for him to enter South Korea. Even in 1971, he
needed security reference by powerful political figures to attend his mother’s funeral.
In Japan, he identified as a Korean and went by the name Kim T’aeshin, the name
that he had used to apply for the Nipputen Exhibition in 1955. T’aeshin studied under Itō
Shinsui (1898–1972), a renowned shin-hanga painter. T’aeshin led a successful life as an
artist, having won all of the three major art awards in Japan and had more than 300
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exhibitions in Japan, Korea, and the United States. In 1990, he joined the holy orders in
Korea, just as his mother had done, under the name Iltang, and devoted the rest of his life
to Buddhist teachings and drawing. During this time, he painted Sǔngryǒdo in the
memory of his mother, applying techniques that he had learned from both Kim Eunho
and Itō Shinsui. Iltang passed away in 2014.
Iltang’s story reflects the usual and unusual aspects of the life of an illegitimate
child. The unusual aspect is that he was fortunate to have so many people who were
willing to nurture him. His adoptive fathers wanted the best for him. His birth father
stayed in his life, lending assistance whenever it was required. His birth mother, although
she never openly acknowledged her son (although she professed a longing for a child in
one poem in 1927) was nonetheless present.3 The usual aspect is that his parents were
unable to marry, because his grandfather, the household head, refused to approve their
marriage. Iltang’s father chose private adoption and had him live as someone else’s
legitimate child.
Previous chapters have traced the changes in Japanese family law. Chapter 1
“Law before Empire” chronicled the development of the household registration system.
Chapter 2 “Law after Empire” established the Meiji Civil Code as a living document that
had the potential to be an agent of social change. Examining court cases with regard to
concubinage, Chapter 3 “Farewell My Concubine” identified a progressive movement in

3
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the 1920s that promoted marriage based on mutual respect. This chapter explores the
evolution of illegitimacy law that corresponded with Japan’s journey into the modern
world. The first part demonstrates how the Japanese imported the concept of illegitimacy
from the West, and transformed it to guarantee the rights of the child. The second part
uses statistical analysis to gauge changes in social perception of illegitimacy in Japan and
the colonies.

The Invention of Illegitimacy
Illegitimacy is neither “a natural attribute” nor “a universal social institution.”4 It
is an invented legal and social concept that prevailed in Western Europe under the
influence of the Greco-Roman legal tradition and the Christian prescription of
monogamy. However, scholars have demonstrated that in Japan, this concept did not
exist prior to the modern period. According to a renowned demographic historian,
Hayami Akira, writes: “in Japan, before its ‘modernization’, illegitimacy was absent. The

4

Jenny Teichman, Illegitimacy: An Examination of Bastardy (Ithaca: Cornell University Press,
1982), 10. Teichman’s philosophical analysis of illegitimacy provides a useful insight into the
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Illegitimacy in Eighteenth-Century England (Columbus: Ohio State University Press, 2005).
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law are prerequisite for the institution of illegitimacy.
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concept of illegitimacy was introduced along with the rest of the European package at the
outset of ‘modernization.’”5
There are two approaches to explaining this absence. The first is a rigidity
argument: the family system was so strict that it left no room for anomalies or deviance.
Tezuka Yutaka argues that a strong patrilineal society did not permit a child without a
father; a child had to belong to a household headed by the father, even if the child was
not related to him.6 Similarly, Tonooka Mojūrō claims that severe punishment of
extramarital sexual relations prevented people from acknowledging children born out of
wedlock.7 The Tokugawa law defined adultery as a woman’s sexual encounter with a
man other than her husband. The shogunate hardened its tone toward adultery, as it
struggled to restore political and economic stability. The One Hundred Articles
Determining Legal Matters in 1742, by Tokugawa Yoshimune, defined adultery as a
moral crime and held both men and women equally responsible.8 Admitting such a crime
was punishable by flogging, so adulterers attempted to hide their crunes by reporting the

5

Hayami Akira, “Illegitimacy in Japan,” in Bastardy and Its Comparative History: Studies in the
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(London: Edward Arnold, 1980), 397-402.
6
Tezuka Yutaka, Nihon ni okeru oyako to hōritsu Meiji minpō shikō izen: kazoku mondai to
kazoku-hō IV (Tokyo: Sakai shoten, 1957), 138.
7
Tonooka Mojūrō, “Wagakuni ni okeru shiseijihō no tanjō to shiseiji no han’i,” Waseda Law
Review 20 (1941): 6-7.
8
Amy Stanley, “Adultery, Punishment and Reconciliation in Tokugawa Japan, the Journal of
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product of their illicit liaisons as born in having been born in wedlock or someone else’s
child.
The same phenomenon can be explained with a leniency argument. Although
reluctantly, the community allowed children who were born out of wedlock to hold a
legitimate status. The parents of an unwed mother or father reported the child as their
own; in this way, the child would become a sibling of his or her biological parent.
Otherwise, the family gave away the newborn in secret.9 False reports and private
adoption erased out-of-wedlock children from public documents. While the Tokugawa
military house institutionalized harsh punishment for adultery as a means of showcasing
political authority, peasants were prone to private settlements and more concerned with
reconciling damages than punishing adulterers.10
Another contributing factor was the unclear definition of marriage in the
Tokugawa period. Unlike the Christian West, where marriage was invalid without the
church’s sanction, Japan did not have a central authority for legitimatizing marriage.
Shogunal and domanial authorities were concerned with regulating marriage for the
samurai class and promoted a version of marriage that sought to strengthen the analogous
relationship of family and sate, but the lower classes diverged substantially from this
ideal model.11 For commoners, marriage was defined by co-habitation, acknowledgment

9
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by both parties, and ceremonial celebration. Matrimony did not require certification by an
authority or public announcement. Many couples deferred formalizing marriage until
after the birth of their firstborn.12 Without clear legal demarcation of marriage, it was
impossible to make a distinction between children born in wedlock and those born out of
wedlock.
The Japanese equivalent of the term “illegitimate” first appeared in the 1872
Imperial Civil Code Provisional Rules (kōkoku minpō kari kisoku).13 The book on
Personal Affairs (jinjihen) classified children into three categories: the legitimate child
born to a wife (tekishutsu no ko), the child born to a concubine (shoshutsu no ko), and the
illegitimate child born to unmarried parents (shisei no ko). Here the term illegitimate was
written in Japanese as shisei. In a popular discourse, shisei refers to a child born through
an illicit affair (shitsū), with its antonym kōsei, meaning to be born through a publicly
recognized union.14 However, according to the originator of the term, Mitsukuri Rinshō
(1846–1897), it was not intended to convey such a negative connotation.15 Mitsukuri was
a French translator for the Meiji government and worked closely with Gustave E.
Boissonade on drafting Japan’s commercial and civil codes.16 On July 26, 1882, during a
12
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Council of Elders (genrōin) meeting, Councilman Tsuda Mamichi (1829–1903) raised
the issue of the terminology: “shisei or shitsū conveys a morally negative meaning, and
brings humiliation upon people. Isn’t there an expression ‘natural child’ used in Western
nations?” Mitsukuri responded: “shisei was the term I made. I am regretful for translating
enfant naturel into shisei.”17 Despite Mitskuri’s admittance of regret, the term shisei
remained a fixture in Japan’s modern codes as an equivalent to “illegitimate” in the
European legal tradition until 1942.
In 1873, the Council of State (dajōkan) issued Ordinance (fukoku) No. 21 to
explain how the household registration system should deal with children born to
unmarried parents:
A child born to a woman other than the wife or the concubine is called illegitimate
(shiseishi) and the woman should take over the responsibility of (hiki ukeru) the child.
However, if the man recognizes the child as his own, with the permission of kochō of the
woman’s domicile, then the man becomes the child’s father.18

This ordinance stipulated that the mother should be responsible for the illegitimate child,
unless the father formally recognized the child as his own by informing a koseki official.
It established the principles of maternal responsibility and voluntary paternal recognition.
A Confucian scholar Ōgō Boku (1830–1881) explains the context of the 1873
ordinance as follows:

17

Meiji hōsei keizaishi kenkyusho hen, Genrōin kaigi hikki vol 11, “genrōin kaigi hikki kankōkai”
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A long time ago, when a child was born to a woman other than the wife or the concubine,
maybe to a widow, a prostitute, a geisha, a Buddhist nun, or a servant girl, and no man
came forward and registered the child in his household registry, then the child would
become a shiseishi. Sometimes the mother thought it was better to claim the child as her
own. She would beseech her village’s kochō to allow her to keep the child in her family.19

He lists women “other than the wife or the concubine”—widows, prostitutes, geisha,
Buddhist nuns, or servant girls. Men were unlikely to marry these women even after
impregnating them or be responsible for children to born to these women. Ōgō continues:
If we strictly punish a man and a woman who committed adultery and sustained an illicit
liaison, they might resort to abortion or infanticide (we now have a law criminalizing
abortion). We let them give birth, and then their child becomes unregistered. However, if
we publicly make the woman to take the child, it looks as though the adultery law is
undermined, but the child’s presence in her family’s household registry would be a constant
reminder of disgrace.”20

Ōgō sees the ordinance as an appropriate measure for children born out of wedlock. He
considers this to be preferable to prompting unmarried parents to turn to infanticide or
abortion or to abandon an unregistered orphan to the care of the society. Forcing a
woman to be responsible for her illegitimate child was a punitive and corrective measure
for her moral failing.
This ordinance, however, ignored contemporary customs’ handling of children
born to unmarried parents. The Compilation of Civil Customs (minji kanrei ruishū),
published in 1877, shows that a child born to unmarried parents who were unlikely to
marry afterwards was given up for adoption or sent to the father’s domicile (see Table
4.1).21 Except for Kuma gun, Higo no kuni, no locality designated the mother as the
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primary person in charge of a child born out of wedlock. Murakami Kazuhiro’s study of
twenty cases from the Nationwide Compilation of Civil Customs (zenkoku minji kanrei
ruishū), published in 1880, similarly demonstrates that private adoption was a preferred
solution and among those children who were raised by biological parents, a majority were
sent to their fathers.22 A 1919 Daishin’in case that determined the validity of private
adoption in the early Meiji period produced the following statement:
In the first year of Meiji, among commoners, a child born to the mother who had not
received her parent’s approval of marriage usually did not become a member of the
mother’s household. It was a customary practice that the child would be sent to another
household and become someone else’s child.23

This case affirms that a child born to unmarried parents was not the mother’s liability
prior to the 1873 ordinance.
Table 4.1: Local customs’ handling of children born to unmarried parents (1877)
Locality
Yamanashi gun,
Kai no kuni

Present-day
Yamanaka
Prefecture

2

Sarashina gun,
Shinano no kuni

Nagano
Prefecture

3

Aso gun
Higo no kuni

Kumamoto
Prefecture

1

22

Notes
A child born before the parents’ marriage is
approved is called a parentless child and is sent to
another home as an adoptive child (2).
A child born out of an illicit intercourse before the
parents’ marriage is approved cannot be presented to
the community. Thus, the child is registered under
false parents (4).
If a child is born before the parents’ marriage is
approved, the parents hire a broker (nakōdo) to seek
the approval of the marriage. If the approval is not
given, the child is then sent to the father’s domicile
(18).

Murakami, Nihon kindai kon’in hōseishiron, 36-42. Murakami’s study includes all cases in
Table 4.1 except for case #10 and #12.
23
February 8, 1919, Taishō 7 nen dai 3 minjibu (O) 1088 go, in Daishin’in minji hanketsu
shōroku 81 ken, (1933–1934), quoted in Takayanagi Shinzō, “Shiseishi no shukken,” in
Kokkagaku ronshū: kokkagaku gakkai goshūnen kinen, ed. Kokka gakkai (Tokyo: Yūhikaku,
1937), 90.
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4

Kuma gun,
Higo no kuni

Kumamoto
Prefecture

A child born before the approval of the parents’
marriage is called hatako and this illegitimate
(shisei) child is sent to the mother’s domicile (19).
5
Ishikawa ken,
Ishikawa
Children born before the approval of the parents’
Kaga no kuni
Prefecture
marriage are registered as children born to
concubines and raised in the fathers’ domiciles. Or
they are sent to others’ homes with fostering
expenses. They are called kageko or yashinaigo
(34).
6
Kahoku gun,
Ishikawa
When an unmarried maiden gives birth, the child is
Kaga no kuni
Prefecture
registered as her sibling, or sent to another home
with fostering expenses. These expenses are usually
provided by the man who had illicit intercourse with
the mother. If there are multiple men, they all make
contributions (34).
7
Imizu gun,
Toyama
A child born before the approval of the parents’
Etchū no kuni
Prefecture
marriage is sent to another home with fostering
expenses and registered under the adoptive family’s
register. From the perspective of the biological
parents, the child becomes someone else’s child.
Later, if they want to establish a parent-child
relationship, it requires mutual consent (36).
8
Nei gun
Toyama
When a woman gives birth before the approval of
Etchū no guni
Prefecture
marriage, the child is called a fatherless child and
secretly registered as the grandparents’ child, or is
sent to another home with fostering expenses and
becomes the child of the adoptive family (36).
9
Fugeshi gun
Ishikawa
When a woman gives birth before the parents’
Noto no guni
Prefecture
approval of marriage, the child is sent to the father’s
domicile. If this is not feasible, the child is then sent
to the mother’s domicile (36).
10 Hata gun,
Kōchi
If an illegitimate (shisei) child is born, a
Tosa no guni
Prefecture
matchmaker is hired and performs marriage (42).
11 Ōtori gun,
Osaka
Illegitimate children are sent to the fathers and
Izumi no kuni
Prefecture
raised in their homes (44).
12 Soekami gun,
Nara
Illegitimate children are sent to the fathers and
Yamato no kuni Prefecture
registered as the fathers’ siblings (44).
Source: the Collections of Custom in Civil Matters (1877), 2–45.

Tonooka Mojūrō indicates the practical aspect of the 1873 ordinance, linking it to
the treatment of children born to foreign fathers and Japanese mothers after the
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implementation of jinshin koseki.24 He draws attention to the exchange of directives
between the Ministry of Finance (Ōkurashō) and the Grand Council of State in 1872. On
July 30, 1872, the Ministry of Finance launched an inquiry into what to do with children
born to European and Chinese fathers and Japanese prostitutes. The inquiry expressed a
concern that pimps might register these children as their own or send them out for
adoption to other families, which would result in diverse nationalities and races entering
the Japanese household registration. On August 8, the Ministry of Foreign Affairs
suggested that these children be registered as children born to mothers out of illicit
liaisons rather than having them live under the masks of other peoples’ legitimately born
children.25 On November 14, the Ministry of Finance made another inquiry regarding the
treatment of a son born to a Chinese man and a Japanese geisha.26 The Grand Council
ordered the Ministry to follow the procedure from the Nagasaki case and formalized the
procedure as a directive (shirei).27 This directive, on the one hand, became incorporated
into Article 3 of the 1899 Nationality Law (kokusekihō): “A child whose father is
unknown or possesses no nationality is Japanese provided that his or her mother is a
Japanese.”28 On the other hand, it influenced the 1873 ordinance that consigned the care
of an out-of-wedlock child to the mother. In 1886, a custody battle between a British
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father and a Japanese geisha ended in favor of the latter, citing the 1873 ordinance as
prioritizing the Japanese mother’s parental right over the British father’s in the land of
Japan and validating the child’s Japanese nationality.29
The principles of maternal responsibility and voluntary paternal recognition in the
1873 ordinance emulated the illegitimacy law of the French Code Civil of 1804.30 The
1873 ordinance put an end to the long-standing practice of paternity searches (recherche
de paternité), except in the case of the abduction of the mother (Article 340).31 While
children who were voluntarily acknowledged by unmarried fathers were entitled to
support and inheritance, illegitimate children and their unwed mothers could no longer
initiate paternity suits. This reversed the legal maxim “creditur virgini parturienti” (a
young woman giving birth had to be believed) that explained the court’s tendency to
decide paternity suits in favor of unwed mothers in pre-revolutionary France.32 The new
law placed the onus of raising illegitimate children on women. A feminist French
historian, Yvonne Knibiehler writes, writes that after this change, “it was no longer men
who put bastards into the world, but rather women who had illegitimate children.”33

29

“Igirisu hito no chichi to nipponjin josei no ko no kokuseki saiban,” Yomiuri Shinbun, 1886.
10. 20.
30
Murakami, Nihon kindai kon’in hōseishiron, 36–7.
31
Rachel G. Fuchs, “Magistrates and Mothers, Paternity and Property in Nineteenth Century
French Courts,” Crime, Histoire & Sociétés 13.2 (2009): 13–26. Fuchs shows the ways in which
enterprising mothers still made use of to claim child support by invoking the right to reparations
for damage.
32
Rachel G. Fuchs, Contested Paternity: Constructing Families in Modern France (Baltimore:
Johns Hopkins University Press, 2008), 23.
33
Yvonne Knibiehler, Les pères ont aussi une histoire (Paris: Hachette, 1987), 187, quoted in
Christia Hämmerle, “Unmarried Fathers in the Austrian Legal Code and Popular Autobiography
in the Early Twentieth Century,” in Family History Revisited: Comparative Perspectives, eds.

151

Similarly, in Japan, the 1873 ordinance made women primarily responsible for the care of
out-of-wedlock children.
However, in Japan, voluntary paternal recognition was not limited to unmarried
men, but married men could also acknowledge nonmarital children, as the 1873
ordinance corresponded with the native custom of concubinage. On December 17, 1875,
the Grand Council issued a directive: “the child who enters the father’s household will no
longer be called illegitimate, but will be called a child by concubine (shoshi) and entitled
to succeed the father’s household according to the birth order.” 34 In Tokugawa Japan,
taking a concubine—a woman of inferior status to a wife who provided sexual and
reproductive services—was a common practice among upper-class men.35 Children by
concubines, especially sons, in elite households, enjoyed rights to inheritance and
succession. The 1875 directive formalized this custom and divided illegitimate children
into two categories: shoshi, who were acknowledged by fathers and listed in fathers’
household registers and shiseishi, who were without paternal recognition and listed in
mothers’ household registers. Even after Japan officially abolished concubinage in 1882,
when the household registration stopped recording and recognizing concubines as family
members, children who were acknowledged by their fathers continued to enter the
fathers’ households as shoshi. A feminst historian Katō Mihoko states: the merging of the

Richard Wall, Markus Cerman, Tamara K. Hareven, and Josef Ehmer (Newark: University of
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French concept of illegitimacy with the Japanese custom of concubinage created a perfect
system that maintained the patriarchal, patrilineal family.36
Between the announcement of the 1873 ordinance and the promulgation of the
Meiji Civil Code in 1898, the court strictly denied a child’s right to request paternal
recognition. On June 27, 1893, the Daishin’in case interpreted the 1873 ordinance as
follows: “The ordinance’s objective was, on the one hand, to enforce the woman’s
obligation to raise the child, and on the other hand, to assure the man’s prerogative to
acknowledge the child as his own, while depriving anyone else of the right to dispute his
paternity.”37 The 1893 Daishin’in case defined paternal filiation as the man’s privilege
(tokken) that the court could neither force him to recognize a child against his will nor
challenge his acknowledgment.
However, two days later, on June 29, 1893, the Daishin’in made a ruling that
separated the parent’s obligation to provide child support from the man’s exclusive right
to filiation. The details of the case are as follows:
Yamada Chōbei and Itafuji Yae maintained an affair and had two children, Chiyo and
Chōji. Itafuji registered Chiyo and Chōji as her shiseishi, but demanded that Yamada pay
for child support. Yamada testified in the Ōsaka local court that both Chiyo and Chōji
were indeed his biological children, but refused to follow koseki procedure to recognize
36
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and record them as his shoshi. The local court ruled that he pay child support regardless
of the legal status of the children. Yamada appealed to the review court, but the Ōsaka
review court upheld the local court’s decision that he provide for his children. Yamada’s
lawyer, Saitō Kōji, appealed to the Daishin’in, arguing that since Yamada did not legally
recognize Chiyo and Chōji as his children, the parent-child relationship did not apply to
the relationship between them, and he did not owe any child support.38

The Daishin’in dismissed the appeal, declaring: “As long as the man identified a child as
his own, even when he did not officially complete the task of transferring the child to his
household register, he could not evade his obligation to support the child.”39 This case
added another dimension to the illegitimacy law. In addition to regulating filiation, it
began to specify the parent’s moral responsibility to provide child support.
Murakami Kazuhiro’s study of 21 court cases involving illegitimate children from
the Daishin’in, Tokyo and Ōsaka review courts, Kyoto, Kōchi, Nakamura, Tamatsu, and
Usuki local courts between 1880 and 1896 corroborates the above finding. He
summarizes that (1) the courts forbade paternity searches; (2) the father’s
acknowledgment awarded him custody of the child even in the face of the mother’s
refusal; (3) the father’s admission of paternity was accompanied by the father’s
obligation to provide child support.40 Although the father’s admission of paternity did not
lead to filiation or koseki transfer, it resulted in the court’s ordering the man to provide
financial support to the child.41 While denying illegitimate children the right to seek
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paternal recognition, the court upheld their right to the fathers’ financial support, citing
civil custom.

Illegitimacy in the Meiji Civil Code
Between 1873 and 1898, the principles of maternal responsibility and voluntary
paternal recognition that had been established by the 1873 ordinance sealed the fates of
many illegitimate children. In the meantime, as the Meiji government worked toward
adopting modern codes, the discussion of illegitimacy law continued in the legal
community. Amid a criticism against civil code codification led by a foreign advisor,
Gustave Boissonade, the Ministry of Justice hired Japanese jurists who had been trained
in the Ministry’s law school, Isobe Shirō and Kumano Toshizō to draft Books on Persons
and Acquisition.
In October, 1888, Isobe and Kumano submitted the first draft of the civil code
(kyū minpō dai ichi sōan) to the Council of Elders. This draft included Article 183,
which, for the first time, guaranteed the child’s right to demand paternal recognition
under the following circumstances.
Article 183. The law forbids paternity searches, except for the following circumstances,
where it can be brought up, by the mother or her representative, for the child or the
child’s progeny.
(i) In case of abduction or rape, if it befell on the gestation period, a local court may
determine that the child is the offspring of the abductor or the rapist.

155
(ii) In case of betrothal or seduction (kyōkan), if there is a written record or significant
evidence corroborating such an act.42

An explanatory statement (riyūsho) written by Kumano Toshizō provided detailed
justification for adding these provisions.
The French Code forbids paternity searches for children born out of wedlock
(shoshutsushi), as their paternity is unclear and impossible to prove. The only exception
is in the case of the woman’s abduction that has coincided with the child’s conception,
which enables significant presumption that the abductor is the father. It is generally
accepted that the same principle applies to rape, although it requires proof of assault.
Where our first draft differs from the French Code is that we have added that if there are
solid grounds for proving paternity such as witnesses, we allow paternity searches even in
case of betrothal leading to illicit intercourse or seduction, although they are less
presumptive than abduction or rape.
In France, these cases declare paternity uncertain, and obliterate the child’s right to
demand paternal recognition. However, seduction, depending on circumstances, is more
problematic than marriage promises, as immature girls under someone else’s authority,
due to their vocation or that of their parents, often fall prey to seduction. In this case, by
taking into account the age and degree of education of the man and the woman, it is easy
to determine and corroborate seduction.
The old French law extensively allowed paternity searches, many of which were misused
by women of ill repute to bring disgrace to men of honor. However, as our first draft
limits paternity searches to when there is written evidence or significant proof, improper
suits will be dismissed.
There is a danger that this measure will be exploited by geisha or prostitutes with the aim
of procuring money, but it is unlikely for men to promise marriage or seduce them with
the false pretense of marriage. Our first draft granting the woman the right to initiate a
paternity suit may seem precarious, but a judge will be able to distinguish between
seduction and prostitution.
Foreign laws modeled after the French Code, such as those of the Netherlands and
Switzerland, allow paternity searches with the exception of a few states. Britain,
America, Germany, and Austria—these so called common law countries—allow
paternity searches. Even in France, there is discussion on whether to allow paternity
searches.
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Our first draft clarifies who has the right to bring this case to the court: the child and the
child’s progeny. However, if the child waits until he reaches his maturity, evidence may
be lost, thus we allow the mother and her representative to bring the case to the court.43

Kumano methodically justified the child’s right to demand paternal recognition. He drew
the law’s legitimacy from the French code’s exception in the case of the mother’s
abduction and explained why the Japanese version expanded this exception to include the
(false) promise of marriage. He expressed the need to protect young and innocent girls,
while explaining a measure to prevent this clause from being misused by indecent
women. He was keenly aware of foreign codes, even suggesting that the French
themselves were unhappy with their current illegitimacy laws.
This clause was slightly modified in the second draft submitted in January, 1890,
and made a clear distinction between seduction and common-law marriage.
Article 138. The law forbids a paternity search, except for the following circumstances,
where it can be brought up, for the child or the child’s progeny, by the mother or her
representative.
(i) In case of abduction or rape, if it befell on the gestation period, a local court may
determine that the child is the offspring of the abductor or the rapist.
(ii) In case of betrothal or seduction (kyōkan), but only when there is a written record or
significant evidence corroborating seduction.
(iii) When a child’s parents have sustained a de-facto marriage (fūfu no gotoku seikatsu)44

This updated clause, Article 149, remained in the report (jōshinan) reviewed by the Law
Investigation Committee (hōritsu torishirabe iinkai) for the Council of Elders in April,
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Minpō sōan jinjihen riyūsho 1 (1888), 712-4, accessed at
http://www.wul.waseda.ac.jp/kotenseki/html/i14/i14_a2673/index.html.
44
Minpō saichōsa an (1890. 1.)
http://www.law.nagoya-u.ac.jp/jalii/meiji/civil/download/1_torisirabe_draftfam2_1re.txt

157

1890.45 However, for unknown reasons, it was deleted by the time the Council of Elders
came to a vote on May 20, 1890.46 The genrōin version eliminated any mention of the
child’s right to demand paternal recognition. Instead, the final draft that was approved
and revised by the cabinet simplified the provisions on illegitimate children as follows:
Article 915. A child by concubine (shoshi) certifies his status from a birth certificate filed
by his father.
Article 916. A child whose father is unknown becomes an illegitimate child (shiseishi).
Article 917. An illegitimate child certifies his status from a birth certificate.
Article 918. A child whose father acknowledges him becomes a child by concubine.47

It rewrote the illegitimacy law from the perspective of the father; his action—either his
birth report or formal recognition—would determine the status of the child. It listed no
recourse that the child or the mother could take to demand paternal recognition. This
1890 Civil Code, now known as the Old Civil Code (kyū minpō), was promulgated on
October 7, 1890, but its implementation was postponed indefinitely by the code
controversy detailed in Chapter 1.
In response to the criticism that the 1890 Civil Code was “too foreign” and did
not take Japanese custom into account, Itō Hirobumi, Japan’s first Prime Minister,
organized the Code Investigation Commission (hōten chōsakai) and selected three young
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Japanese scholars, Tomii Masaaki, Hozumi Shigenobu, and Ume Kenjirō to prepare a
new draft of the civil code. They came from different schools—Tomii was an advocate of
legal positivism and samurai family custom, Ume was a proponent of natural law and
individualism, and Hozumi was a legal evolutionist and a master of comparative law,
occasionally proposing the middle ground between Tomii and Ume—but worked
together to compile a code that would ease Japan’s transition into a modern, industrial
state. They overhauled the 1890 Civil Code, which was heavily influenced by the 1804
French Code, adopting the German Pandekten system as an organizing principle,
showing respect to Japanese custom, and leaving room for judicial interpretation.
The illegitimacy law in the new civil code completely overturned the principles of
maternal responsibility and voluntary paternal recognition in the 1873 ordinance. The
change manifested in the following articles:
Article 827. The father or the mother can acknowledge an illegitimate child. An
illegitimate child acknowledged by the father becomes a shoshi.
Article 835. A child or any of his descendants or the legal representative of any such
person can demand acknowledgment by the father or the mother.48

Article 827 specified voluntary recognition (nin’i ninchi) by either parent and the
corresponding change in the child’s legal status. Article 835 outlined compulsory
recognition (kyōsei ninchi) through which a child could seek the court’s intervention in
validating his claim to paternity or maternity.
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Article 827 required both the father and the mother to take legal action to
recognize a child. It contrasted with the 1873 ordinance that required the woman to be
responsible for an illegitimate child. Article 827 rejected the assumption that the motherchild relationship formed naturally through an act of birth; instead, it defined the motherchild relationship as a legal entity. Ume Kenjirō explained that this principle of voluntary
maternal recognition was necessary to protect unwed mothers and illegitimate children.
He argued that forcing all women to file birth reports of illegitimate children may result
in infanticide or child abandonment.49 In the late nineteenth century, numerous articles
featured young students, café waitresses, and Buddhist nuns killing illegitimate children
out of desperation and fear of damaged reputation.50 Another reason for the voluntary
maternal recognition was to distinguish an illegitimate child of an unwed mother from the
product of adultery, for example, that of a married woman who had been unfaithful to her
husband.51
Article 835 allowed paternity searches that had been forbidden under the 1873
ordinance. The drafters wrote in the explanatory statement (riyūsho):
This clause enables a child or any of his descendants or the legal representative of any
such person to demand acknowledgment by the father or the mother based on proof of the
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fact. When the father or the mother refuses to acknowledge the child voluntarily, the
child may take the matter to the court.52

The references that they listed included the illegitimacy laws of France, Austria, the
Netherlands, Italy, Portugal, Vaud, Graubünden, and Zürich, and most significantly, the
1893 Daishin’in decision that imposed an obligation on the father of an illegitimate child
to provide child support.
When this clause was raised for discussion by the Code Investigation Committee
(hōten chōsakai) in 1895, it caused a heated debate among committee members.
Hasegawa Takahashi (1852–1912) argued that compulsory recognition initiated by the
child was unnecessary, as no Japanese man would turn a blind eye to his own child.53
Murata Tamotsu (1843–1925) warned of a risk that the clause could be exploited by
desperate women.54 Hijikata Yasushi (1859–1939) voiced a similar concern that it would
undermine the authority of the father and family council by allowing a stranger to make
claims on a family’s lineage against their will.55 Yokota Kuniomi (1850–1923) claimed
that allowing paternity searches ran counter to Japanese tradition.56
The drafters defended the clause, each utilizing his own estrenths and expertise.
Tomii Masaaki appealed to the traditionalists by arguing that providing for an illegitimate
child was indeed Japanese custom and moral tradition.57 Ume Kenjirō spoke to the
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French school of natural law by arguing that this law was intended to safeguard the
natural rights of the child.58 He also added, just as Kumano Toshizō had argued seven
years ago, that French scholars were critical of the prohibition of paternity searches under
the current laws and that it would soon be outdated.59 His prediction was proven to be
accurate in 1912, when French legislators agreed to change the law to permit paternity
suits based on circumstantial evidence.60 Thanks to Tomii and Ume’s persuasion, when
the proposal to delete the deletion of Article 835 was put to a vote, it was thrown out.61
Thus, the Meiji Civil Code was able to shift the paradigm of illegitimacy from the
principles of maternal responsibility and voluntary paternal recognition under the 1873
ordinance to the dual system of voluntary recognition by both the father and the mother
and compulsory filiation initiated by the child.
The illegitimacy law in Japan was understood as a foreign import. The formation
of the concept of illegitimacy by the 1873 ordinance was certainly influenced by the 1804
French Code, but Japanese jurists soon realized that it neither complied with civil custom
nor reflected ordinary people’s understanding of out-of-wedlock birth. As early as in
1888, Isobe Shirō and Kumano Toshizō tried to devise a way to include conditional
provisions for paternity searches that would allow illegitimate children and their mothers
to request paternal recognition, while not deviating significantly from the framework of
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the French Code. The 1893 Daishin’in case, by separating legal filiation from the moral
obligation to provide child support, created the possibility for illegitimate children to seek
financial support from their fathers. The illegitimacy law in the 1898 Civil Code was the
culmination of such efforts and a triumph of Japanese jurists who sought to break away
from the shadow of the foreign law that they deemed unsuitable to the Japanese way of
life and damaging to children born out of wedlock.
Their achievements should not be characterized as mimesis, the concept that
scholars use to describe the Japanese strategy of adapting or appropriating elements of
western civilization in the late nineteenth century.62 On the contrary, Japanese legal
scholars, who had shown keen awareness of European codes, confidently rejected the
Napoleonic tradition, which was at the time the most prominent legal authority, with a
pan-European scope. The rejection did not originate in the scholars’ penchant for
tradition, but instead in their looking to the future. Japan drafted the illegitimacy law that
underpinned the natural rights of the child, which the Code Civil—the allegedly most
advanced form of natural law—brushed aside.63 Ume Kenjirō went so far as to say that
“it would be an embarrassment for a civilized nation to deny the child’s natural right to
demand parental acknowledgment,” almost chiding the French failure to do so.64
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Statistics on Illegitimate Births
The illegitimacy law in the Meiji Civil Code tabulated a categorization that
divided offspring into three groups: (i) legitimate children (chakushi) born to married
couples, (ii) children by concubines (shoshi) listed on fathers’ registers, and (iii)
illegitimate children (shiseishi) without paternal recognition listed on maternal family
registers. After the implementation of the code, Japan’s Vital Statistics (jinkō dōtai)
began to record births by parents’ marital status. These statistical records allow us to
observe changing patterns in the numbers of nonmarital children.
Table 4.2: Live births by parents’ marital status, 1899–1942
Year Legitimate
1899 1,271,766
1900 1,295,321
1901 1,367,539
1902 1,369,202
1903 1,349,790
1904 1,306,474
1905 1,319,677
1906 1,268,522
1907 1,471,914
1908 1,508,865
1909 1,536,398
1910 1,551,504
1911 1,587,742
1912 1,578,508
1913 1,601,649
1914 1,649,951
1915 1,643,061
1916 1,644,513
1917 1,652,127
1918 1,634,514
1919 1,632,231

91.69%
91.19%
90.74%
90.57%
90.60%
90.70%
90.81%
90.95%
90.86%
90.71%
90.70%
90.58%
90.84%
90.06%
91.14%
91.24%
91.32%
91.12%
90.66%
91.21%
91.77%

Shoshi
11,122
10,408
12,148
11,927
12,207
12,235
12,446
11,445
14,763
14,498
15,128
15,429
15,562
18,195
23,240
28,657
45,232
52,631
57,139
58,233
57,456

0.80%
0.73%
0.81%
0.79%
0.82%
0.85%
0.86%
0.82%
0.91%
0.87%
0.89%
0.90%
0.89%
1.04%
1.32%
1.58%
2.51%
2.92%
3.14%
3.25%
3.23%

Shiseishi
104,095
114,805
127,400
130,696
127,819
121,712
121,147
114,828
133,295
139,952
142,325
145,935
144,499
155,971
132,542
129,794
111,033
107,678
113,047
99,305
88,998

7.51%
8.08%
8.45%
8.64%
8.58%
8.45%
8.34%
8.23%
8.23%
8.41%
8.40%
8.52%
8.27%
8.90%
7.54%
7.18%
6.17%
5.97%
6.20%
5.54%
5.00%

Nonmarital Sum
(shoshi+shiseishi)

Shoshi :
Shiseishi

8.31%
8.81%
9.26%
9.43%
9.40%
9.30%
9.19%
9.05%
9.14%
9.29%
9.30%
9.42%
9.16%
9.94%
8.86%
8.76%
8.68%
8.88%
9.34%
8.79%
8.23%

1:9
1:11
1:9
1:9
1:9
1:9
1:9
1:9
1:9
1:9
1:9
1:9
1:9
1:9
1:6
1:4
1:4
1:2
1:2
1:2
2:3
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1920 1,858,553 91.76% 69,569 3.43% 97,415
1921 1,825,482 91.69% 73,596 3.70% 91,808
1922 1,821,096 92.01% 73,675 3.72% 84,543
1923 1,885,588 92.28% 78,219 3.83% 79,490
1924 1,847,123 92.42% 77,765 3.89% 73,632
1925 1,934,643 92.74% 80,683 3.87% 70,765
1926 1,954,934 92.90% 82,547 3.92% 66,924
1927 1,916,750 93.01% 81,567 3.96% 62,420
1928 1,992,645 93.28% 83,586 3.91% 60,071
1929 1,938,978 93.35% 81,289 3.91% 56,759
1930 1,950,879 93.57% 80,296 3.85% 53,825
1931 1,969,882 93.68% 81,177 3.86% 51,745
1932 2,049,201 93.88% 82,794 3.79% 50,747
1933 1,992,191 93.92% 80,515 3.80% 48,538
1934 1,901,629 93.96% 76,884 3.80% 45,270
1935 2,065,533 94.29% 80,257 3.66% 44,913
1936 1,985,224 94.45% 74,888 3.56% 41,857
1937 2,069,429 94.90% 72,622 3.33% 38,683
1938 1,833,851 95.10% 61,253 3.18% 33,217
1939 1,817,072 95.57% 54,339 2.86% 29,802
1940 2,029,047 95.90% 56,846 2.69% 29,974
1941 2,186,238 96.00% 60,666 2.66% 30,379
1942 2,141,980 95.90% 57,477 2.57% 34,195
Sources: Nihon tekikoku jinkō dōtai tōkei (1899–1942)

4.81%
4.61%
4.27%
3.89%
3.68%
3.39%
3.18%
3.03%
2.81%
2.73%
2.58%
2.46%
2.32%
2.29%
2.24%
2.05%
1.99%
1.77%
1.72%
1.57%
1.42%
1.33%
1.53%

8.24%
8.31%
7.99%
7.72%
7.58%
7.26%
7.10%
6.99%
6.72%
6.65%
6.43%
6.32%
6.12%
6.08%
6.04%
5.71%
5.55%
5.10%
4.90%
4.43%
4.10%
4.00%
4.10%

2:3
4:5
6:7
1:1
1:1
7:6
5:4
5:4
3:2
3:2
3:2
3:2
3:2
5:3
5:3
9:5
9:5
11:6
11:6
11:6
17:9
2:1
2:1

These numbers should not be taken at face value; as they do not correspond to the
exact numbers of children born in each category, but represent the numbers of children
reported in each category. The accuracy of these numbers is debatable; some argue that
they are minimum estimates, while others claim that they are inflated. For example,
Yoshizumi Kyōko, the author of Sociology of Nonmarital Children, argues that
illegitimate children were significantly underreported, as those born to married women
were recorded as their husbands’ children and those born to unmarried women were
reported as their siblings.65 Private adoption, whereby an illegitimate child would be
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recorded as a married couple’s legitimate child, was common.66 Many people filed false
reports to save face or to help the children lead a better life. The evidence of false reports
manifested in court cases in which people tried to correct fabricated household registers
decades later, when these “fake” legitimate children became involved in quarrels over
inheritances or attempted to escape from the obligation to assist (fuyō gimu) aging
adoptive parents.67 The problem of false reporting was common enough to catch the
attention of the Imperial Diet, which discussed the possibility of making false reporting a
criminal offense in 1914.68
Conversely, Matsumura Satoshi asserts that 60% of reported illegitimate children
were born to common law partners. His close inspection of individual household registers
(honsekijin mibun tōkibo) of a village in the Kantō region (which he chose not to identify
to protect the privacy of his research subjects) between 1898 and 1912 determines that (1)
the illegitimacy ratio was unusually high at 16.5%, more than double the national average
of 8%; (2) delays in reporting births were frequent; (3) illegitimate children were usually
born in remote temporary domiciles; and (4) many women had multiple illegitimate
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children.69 With these findings, he calculates that approximately three out of every five
illegitimate children were born to parents in common law marriages.70 Because marriage
reporting required the approval of the household head, couples who lived too far from
their families’ homes delayed reporting, while couples who lived with their families
waited until they were economically independent to report their marriages.71 Nakajima
Tamakichi’s 1923 survey in Kyoto demonstrates that out of 171 couples who did not file
marriage reports, (1) 50 could not register their marriages because they were both
household heads; (2) 22 could not obtain the approval of their household heads; and (3)
six could not update their household registers because they lived far from their original
domiciles.72 While legal status and household succession were significant concerns for
upper and middle class families, they did not matter as much to the unpropertied class.73
Many couples delayed reporting marriage or even the births of their children, until their
first-born had reached school age.74
It is impossible to determine the exact numbers of illegitimate births based on
these opposing views, but we can assume that the numbers are not skewed, since the
numbers of illegitimate children falsely reported as legitimate would cancel out the
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numbers of children born to common-law marriage partners and recorded as illegitimate.
Although the numbers from Japan’s Vital Statistics do not correspond with the actual
numbers, they present reliable and noticeable patterns.
Figure 4.2: Percentage of non-legitimate births (shoshi + shiseishi), 1899–1942

The general trend shows a steady decline in the number of non-marital births. It
reached its height at around the middle of the decade in the 1910s and subsided gradually
afterwards. Scholars also agree with this steady decline.75 There are two contributing
factors to this downtrend. First, legal marriage was taking root in people’s minds.76
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According to the first modern census in 1920, the proportion of common-law marriages
was estimated around 16 %, which had declined to 7 % by 1940.77 This drove down the
number of illegitimate children born to common-law couples. Second, the public became
increasingly critical of men’s extramarital affairs after the 1920s, as discussed in Chapter
2.
Figure 4.3: Numbers of non-legitimate births, 1899–1942

Another noticeable pattern was the increase in the number of shoshi, nonmarital
children acknowledged by fathers, compared to shiseishi. The proportion of shoshi
remained below 1% until 1911, after which it began to increase rapidly. More children
born out of wedlock were acknowledged by fathers at birth and reported as shoshi. This
could be attributed to the revision of koseki law in 1914, which simplified the
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acknowledgment process. Until 1914, only children whose fathers submitted fetal
recognition forms could be recorded as shoshi at birth. However, with the revision, a
father’s birth report of his nonmarital child became tantamount to his acknowledgment.78
It dramatically increased the number of shoshi in the 1910s, and the number of shoshi
maintained over 70,000 births per year until 1937. The increase in the number of shoshi
resulted in shoshi outnumbering outnumbered shiseishi in 1924. In 1941, the number of
shoshi reported was approximately double that of shiseishi reported. This trend could
indicate that the Japanese society was reorganizing the institution of family around the
patrilineal principle in the interwar period.

Illegitimacy in the Colonies
Before colonization by Japan, Taiwan and Korea had different approaches to
children born out of wedlock. Taiwan had a concept of an “illegitimate child”
(jianshengzi) who belonged to the mother. The term “jiansheng” carried a strongly
negative connotation, but it simply referred to children born to parents who had not
married, according to the report by the Temporary Commission on Taiwan Custom
Survey (rinji Taiwan kyūkan chōsakai).
Jianshengzi refers to a child born to a woman other than the wife or the concubine. It is
similar to our code’s shiseishi. Because the Chinese law defines jiantong as not just a
married woman’s adultery but also any nonmarital sexual relationship, Jianshengzi
includes both children born to unmarried parents and children born out of adultery.
According to the law, children born out of rape are sent to their fathers. [...] Most
78
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jiantongzi in Taiwan are children born to unmarried parents, and just as our civil code
prescribes, they are sent to their mothers. If they are acknowledged by their fathers, they
become the fathers’ suzi (shoshi). In Taiwan, a majority of jianshengzi stay with their
mothers. […] Children born in the mothers’ homes remaine there. Contrary to the strict
law on illicit intercourse, the Taiwanese society has a relatively lenient attitude toward
jianshengzi. It is still looked down upon, and many kill or abandon babies to cover up
their shameful acts. It is especially contemptible for a woman of a respectable family to
have a child out of wedlock and brings disgrace to her family. However, among the lower
classes, we frequently see children born out of wedlock. The sale and purchase of
children is also common, so this method is often explored as a solution. Otherwise,
women give these children to their married sisters or others.79

The report stated that the Taiwanese society maintained a tolerant attitude toward
children born out of wedlock, even though Chinese law strictly forbade nonmarital sexual
intercourse. It also commented that it was not uncommon for lower-class women to have
jianshengzi whom they sold or gave to others.
In contrast, the Korean society did not have a concept of illegitimacy, according
to a custom survey, conducted by the Korean Central Council (chūsūin), an advisory
committee to the Residency-General of Korea, at around the same time as the Taiwan
report. Below is an interview that details the Korean custom on children born out of
wedlock:
Q: When an unmarried woman gives birth, how do you determine the father?
A: We ask the man with whom the woman had intercourse with to acknowledge the
child.
Q: If she had intercourse with many men, and they all deny the paternity, what do you do
A: We usually listen to the woman’s words. However, if there are multiple men, and none
comes forward, we collect them in the local office, have them draw blood from their
fingers, and mix it, one by one, with blood drawn from the child. Whosever blood
mingles with the child’s is determined to be the father. We call this a haphyǒlbǒp.
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Q: Is there any difference between a child acknowledged by the father and an
unacknowledged child?
A: No. We have all children born out of wedlock to be acknowledged by fathers.
Q: Is there any difference between a child born to a concubine and a child born to a
woman who is not called a concubine.
A: No, there is no difference, and we call both of them sǒja (shoshi).
Q: Is there a procedure for acknowledging an illegitimate child?
A: No. There is no procedure. All children are acknowledged at birth.80

The respondent consistently stressed that a fatherless child could not exist. The local
government had all children be acknowledged by fathers at birth. In the case that no
willing acknowledgment gained, the local government applied a pseudo-scientific method
of blood mixing to identify the father and forced paternity upon the father and the child.
These contrasting approaches had a lasting effect on how people perceived
illegitimacy in the two territories. Table 4.3 presents the numbers and percentages of live
births by parents’ marital status in Japan, Taiwan, and Korea in 1938 at the height of
Japan’s imperium, the first year the Government-General of Korea published vital
statistic, thus enabling empire-wide comparison. As stated above, these numbers do not
correspond to the exact numbers of children born in each category, but represent the
numbers of children reported in each category. A noticeable variation prevails in the
categories of children born out of wedlock: the ratio of children by concubine (out-ofwedlock children recognized by fathers) to illegitimate children (those without paternal
recognition) is approximately 2:1 in Japan, 2:5 in Taiwan, and 30:1 in Korea. Illegitimate
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births comprised 0.1% of all births in Korea, while they made up 4.11% in Taiwan. In
other words, illegitimate children were almost non-existent in Korea, while there were
2.5 times as many illegitimate children as children by concubines in Taiwan. The
extremely low illegitimacy rate demonstrates Koreans’ aversion to recording children as
illegitimate.
Do these numbers only reflect people’s reporting practices? Stillbirth rates (Table
4.5) that were calculated based on Table 4.3 and 4.4 provide us with a little more insight.
In Japan and Korea, the stillbirth rate of illegitimate children was ten times higher than
that of legitimate children. Unwed mothers’ precarious economic situation considered,
the difference is too great to justify without artificial interventions in the women’s
reproductive process; it is likely that a portion of unwed mothers in Japan and Korea
resorted to abortion and infanticide. In Taiwan, the stillbirth rate of illegitimate children
was only two to three times higher than that of legitimate children; the portion of
unmarried mothers terminating pregnancy was smaller. These numerical data suggest that
the Taiwanese were more lenient toward births out of wedlock than the Japanese or
Koreans in 1938.
Table 4.3: Live births by parents’ marital status in Japan, Taiwan, and Korea
(1938)
Legitimate Children
Male
Female Total
Japan 943,306 890,545 1,833,851
(1.06)
(95.1%)
Taiwan 118,654 111,195 229,849
(1.07)
(94.4%)
Korea 403,371 376,469 767,642

Children by Concubine
Male
Female Total
31,647 29,606 61,253
(1.07)
(3.2%)
1,962
1,722
3,704
(1.14)
(1.5%)
12,918 11,864 24,782

Illegitimate Children
Male
Female Total
15,935 17,282 33,217
(0.92)
(1.7%)
4,987
5,014
10,001
(0.99)
(4.1%)
217
334
551
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(1.07)

(96.8%)

(1.09)

(3.1%)

(0.65)

(0.1%)

Table 4.4: Stillbirths by parents’ marital status in Japan, Taiwan, and Korea (1938)
Legitimate Children
Male
Female Total
Japan 45,140
37,183 82,779
(83.2%)
Taiwan 4,073
3,356
7,436
(89.9%)
Korea 2,038
1,596
3,651
(84.3%)

Children by Concubine
Male
Female Total
1,612
1,430
3,053
(3.1%)
39
43
82
(1.0%)
201
137
341
(7.9%)

Illegitimate Children
Male
Female Total
7,314
6,249
13,651
(13.7%)
451
300
753
(9.1%)
187
149
339
(7.8%)

Table 4.5: Stillbirth rates (stillbirths / live births) in Japan, Taiwan, and Korea
(1938)

Japan

Legitimate Children
Male
Female Total
4.8%
4.2%
4.5%

Children by Concubine
Male
Female Total
5.1%
4.8%
5.0%

Illegitimate Children
Male
Female Total
45.9%
36.2%
41.1%

Taiwan 3.4%

3.0%

3.2%

2.0%

2.5%

2.2%

9.0%

6.0%

7.5%

Korea

0.4%

0.5%

1.6%

1.2%

1.4%

86.2%

44.6%

61.5%

0.5%

Sources: Jinkō dōtai tōkei (Sōrifu Tōkeikyoku, 1939), 46-47.
Taiwan jinkō dōtai tōkei (Taiwan sotokufu kanbō chōsaka, 1939), 66-67.
Chōsen jinkō dōtai tōkei (Chōsen sotokufu, 1939), 45.
The popular perception of illegitimacy was slow to change. Richard Barrett’s
study of illegitimate children in colonial Taiwan demonstrates that the percentage of
illegitimate births gradually increased over time.81 This contrasts with the Japanese model
in which the percentage of illegitimate births gradually decreased and shoshi
outnumbered shiseishi in the 1940s. The authors of a recent comparative study of
illegitimacy in Taiwan and the Netherlands attributes the relatively higher rate of
illegitimacy in the former to Taiwanese tolerance toward children born to unmarried
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spinsters, divorcees, and widows.82 They simply stated: “In general, Chinese families
welcomed additional children, whatever their status.”83 It is uncertain whether this
generatlization holds true, but the intra-imperial comparison has demonstrated that
Taiwanese were more accepting of nonmarital births than their Japanese and Korean
counterparts.
Table 4.6: Percentage of live births by parents’ marital status in Taiwan
1906
1910
1915
1920
1925
1930
1935
1940

Legitimate
115,319 (96.8%)
127,283 (96.3%)
132,237 (96.1%)
134,254 (95.0%)
151,150 (94.8%)
187,850 (94.8%)
213,403 (94.4%)
232,697 (94.3%)

Shoshi
1,105 (0.9%)
1,357 (1.0%)
1,320 (1.0%)
1,422 (1.0%)
1,557 (1.0%)
2,123 (1.1%)
2,556 (1.1%)
4,219 (1.7%)

Shiseishi
2,687 (2.3%)
3,501 (2.7%)
4,112 (2.9%)
5,637 (4.0%)
6,716 (4.2%)
8,213 (4.1%)
10,021 (4.4%)
9,775 (4.0%)

Total
119,111
130,919
137,669
141,313
159,423
198,186
225,980
246,691

Source: Richard E. Barrett, “Bastardy in Taiwan” (1980)

Chapter Synopsis
The legal concept of illegitimacy entered Japan when the country opened its ports
to the Western powers under the unequal treaty system. Prior to this, many children who
were born out of wedlock lived under the mask of someone else’s legitimate children
through private adoption and false reporting. The Japanese initially copied French
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illegitimacy law, which forbade paternity searches and placed the responsibility for the
care of children born out of wedlock on mothers, but jurists soon realized that this neither
reflected civil custom nor helped nonmarital children. Their efforts to broaden the
availability of paternity searches culminated in the Meiji Civil Code, which authorized
both voluntary and compulsory paternal filiation. It was the most progressive form of
illegitimacy law that reinforced the rights of the child at the time. This new system
resulted in the slow increase in nonmarital children with paternal recognition in Japan’s
Vital Statistics. The intra-imperial comparison, however, reveals that the popular
perceptions of illegitimacy—serious aversion in Korea and cautious tolerance in
Taiwan—remained strong.
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Chapter 5. Father’s Blood and Mother’s Love
On a stormy night, a young pregnant woman, Noriko, is rushed to the hospital,
suffering from life-threatening birth complications. Luckily, she survives, as does her
child. The next morning she is confronted by a question from her husband, Shima, a
socialist activist imprisoned during her pregnancy and is out on parole to see her: who is
the father of the newborn? The delirious mother, still recovering from the painful
childbirth, cries out in terror, “I don’t care whose baby it is. I know I’m the mother.
There’s no question about that, is there?”
Into the ward walks Sawai, her ex-fiancé, her husband’s best friend, and the
obstetrician who operated on her the night before. He is the one whom Noriko asked to
perform an abortion months ago and who has harbored suspicion about the child’s
paternity, which he conveyed to Shima a moment ago. He has also alluded to his sexual
relationship with Noriko before she and Shima married six years ago and hinted at her
affair with another man in Shima’s absence. Overwhelmed by the tension between the
two men standing beside her bed, Noriko bursts out into a laughter: “Ha, ha, ha, ha, it's
all right, it’s all right. There’s no way anyone would know! I don't even know—I, the
mother—I don’t even know what the truth is.”
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The above scene is from Enchi Fumiko’s 1934 play Arashi, translated by Ayako
Kano.1 Seeing the female body as a political battleground over which men are eager to
assert their control, Kano teases out the intersections and contradictions between the
Marxist struggle for the means of production and the sexual struggle for the means of
reproduction. At the end of the play, Shima heroically acknowledges the child as his own:
“I’m your father. I’ll make sure to act like the perfect father.” The play closes with the
vigorously crying child, proud father, and merrily laughing family, while the mother
remains unconscious from the doctor’s sedative injection.
This play provides a glimpse into how out-of-wedlock birth was handled in
interwar Japan. Noriko’s status as a married woman with a husband willing to
acknowledge the child as his own places Noriko in a better position than most unwed
mothers. However, the fact that Noriko’s helpless cry of maternal recognition is trounced
by Shima’s proclamation of paternal recognition shows how parental acknowledgment of
an illegitimate child worked; the father’s acknowledgment always prevailed against that
of the mother’s. Noriko’s self-mocking comment that no one, not even the mother
herself, would not know the father reveals an irony of this gendered notion. In the age
before DNA testing, the paternity of a child could not be ascertained biologically, but
maternity was manifested in the act of childbirth. Under this circumstances in the 1930s,
Noriko’s cry—that what matters is that she is the mother resonates—with the court’s
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growing emphasis on the undeniable biological ties between a mother and her infant.
Arashi, through a series of events stemming from the birth of Noriko’s love child,
illustrates how the issues of illegitimacy, female sexuality, and gendered parental
acknowledgment were intertwined.

Paternity Suits: Illegitimate Children’s Rights to Support, Inheritance, and
Succession
If the trend demonstrated in the previous chapter of shoshi outnumbering
shiseishi, indicated that a growing number of men were acknowledging their nonmarital
children, what happened to the illegitimate children who were unacknowledged by their
fathers? By the compulsory recognition clause (Article 835) of the Meiji Civil Code, they
were entitled to demand paternal recognition in court. An illegitimate child or his or her
legal representative, usually the mother of the child, or her guardian if the mother was a
minor, could file a petition with a local court to demand paternal recognition from a
putative father. The result of the lawsuit was binding; a successful case led to the court’s
requiring the father to acknowledge the child as his shoshi and provide financial support.
A paternity suit began with submitting a petition form to the competent court. As
the value of the subject of a personal affairs litigation was fixed at 100 yen, the petition
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form for compulsory recognition was priced at 3.5 yen.2 The average daily wage for a
skilled factory worker was 3 yen in the mid-1920s, so the filing fee was not exorbitant.3
The petition form was simple; it asked for the names and addresses of the plaintiff (the
child), his or her attorney if applicable, and the defendant (the putative father), and for the
causes of the claim. It accompanied a copy of the household registry ascertaining the
mother-child relationship between the illegitimate child and the mother when the suit was
brought upon by the latter. Although the submission procedure was simple, a trial was
rigorous, painstaking, and difficult to win without help of a legal professional, especially
when the other side had hired a lawyer.4
There were considerable benefits of enduring this ordeal. With the father’s
recognition, an illegitimate child was promoted to the status of a child by concubine. This
promotion included benefits beyond the nominal change. An illegitimate child was listed
on the maternal family’s registry. He or she was the last in line for succession and
received the least amount of inheritance compared with peers. If the mother married out
of her natal household, the child’s ties with her were jeopardized.
Worst of all, the child remained permanently fatherless on public records.
Applications for prestigious schools, officer corps, and civil service required candidates
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to disclose their family backgrounds. Although there was no written rule to discriminate
against illegitimate children, it was customary for these selective institutions to turn down
those who were raised in non-normative families.5 The stigma attached to illegitimacy
prompted Hiratsuka Raichō, who had refused to marry her partner as part of her activism,
to register their marriage in 1941, lest their son’s illegitimacy would cause him to be
drafted as a foot solider instead of receiving a commission based on his education level.6
In 1943, the Q&A section of Yomiuri Shinbun featured questions about whether
illegitimacy was a disqualification for military academies.7 The military, desperate for
new recruits by then, clarified that it was not biased against illegitimate children, but
people asking this question in the first place demonstrated how pervasive the unwritten
rule was in public minds. Tormented by social discrimination, illegitimate children felt
despair that they could not change their station, and many of them took their own lives.
Their desperation is best represented by Murō Seisei’s self-deprecating poem “A Summer
Day” (haru no hi) in 1943: “Born into the womb of a lowly woman on a summer day.
A paternity suit was the last resort, for an unwed mother, to improve the station of
her illegitimate child. A child recognized by the father joined the father’s household and
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formed a mother-child relationship with the father’s legitimate wife, while maintaining
his or her ties with the birth mother. If the child was a boy, he was the second in line for
succession just immediately after the father’s legitimate sons. Sons by concubines held a
preferable position to legitimate daughters when it came to katoku succession (Article
970). Takeda Toshihiko’s short story “A Woman Should Judge a Man (onna yo otoko wo
sabake)” (1935) describes the plight of a legitimate daughter who has lost everything to
an illegitimate child acknowledged by her father.8
An economic motive was powerful. A successful paternity suit guaranteed child
support for the mother and the right to inheritance for the child. Many suits were directed
at fathers with considerable wealth—a man of fortune, a director of a hospital, a zaibatsu
founder, an owner of a paper company, and an upper-bracket taxpayer.9 Scandalous
paternity disputes drew public attention, so newspapers were eager to cover those brought
upon men of high social standing—a police commissioner, a literary critic, a senior
public servant, a nobleman, and a university professor.10 These men of wealth and power
were over-represented in the media, but paternity suits were not limited to them. Unwed
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mothers brought paternity suits against ordinary men, not for economic restitution but for
social redemption.
Every year since 1899, the year that allowed paternity suits initiated by the child,
a few hundred litigants went to court, demanding paternal recognition. Such court cases
made up 1 to 2 % of all civil cases at the local court level.
Table 5.1: Numbers of paternal recognition cases (“shiseishi ninchi”)11
Year

Daishin’in

Total Cases

1899
1904
1909
1914
1919
1924
1929
1934
1939

2
1
1
3
6
8
6
9
4

669
675
459
711
1,083
1,168
1,505
3,136
1,982

Appeal
Courts
22
23
18
24
40
32
61
63
38

Total Cases
3,070
3,896
2,379
2,211
2,002
3,853
4,810
4,380
3,132

Local
Courts
220
170
258
356
468
422
487
383
264

Total
Cases
18,237
29,333
19,465
15,979
23,591
54,873
45,853
25,428
20,909

Percentage
at Local
1.21%
0.58%
1.31%
2.22%
1.98%
0.77%
1.06%
1.51%
1.26%

Sources: Nihon teikoku shihōshō minji tōkei nenpō
The official statistics reveal an interesting anomaly. The numbers of paternity
suits withdrawn at the local court level was exceptionally high. In 1914, the withdrawal
rate of paternal recognition cases was 57.6% (205 out of 356 cases), which was twice as
high as that of all civil cases at 28.8% (4,597 out of 15,979 cases), and was the highest
among all categories of civil cases followed by revoking of fraudulent act (56.9%) and
forcible execution (50.7%). From this high withdrawal rate, it could be inferred that the
lawsuit convinced the putative father to acknowledge his illegitimate child voluntarily in
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some cases or at least offer the plaintiff monetary recompense generous enough to drop
the suit.
When the plaintiff decided to proceed with a trial, a police officer was assigned to
the case and gathered witness statements from the mother, the putative father, and their
witnesses such as neighbors, relatives, friends, employers, and employees. He would ask
these witnesses about the nature and duration of the couple’s relationship and their
character and conduct. He would also interview the midwife or obstetrician who
administered prenatal care and delivered the baby and confirm the dates of the mother’s
last menstruation period and the child’s birth. The officer would submit a comprehensive
overview to the presiding judge for reference. It was merely an opinion piece, however,
and key witnesses still appeared in the court to testify under oath.
The court applied several scientific methods to determine paternity. It enlisted
medical experts to examine facial and phenotypic semblance between the child and the
putative father.12 Beginning in the 1920s, the court introduced blood typing as parental
testing, matching blood types between the child and the alleged father.13 Japan was one of
the pioneers that adopted this method in paternity suits. Blood typing was useful in
disproving paternity,14 but in many cases, it was inconclusive. For example, a Type A
12
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child born to a Type A mother could have a father with any blood type. Medical
professionals experimented with hair testing and serological testing to help establish
objective grounds for paternity.15 However, until the discovery of reliable DNA testing,
paternity cases mostly relied on circumstantial evidence and subjective impressions.
Japanese legal scholars claimed that an illegitimate child had to prove an absolute
blood relationship with the alleged father to win paternal recognition. They argued that
Japan’s illegitimacy law was designed to enable the man to acknowledge his nonmarital
children so they could lawfully inherit his estate and perpetuate his lineage, while
preventing outsiders from polluting his bloodline.16 For example, Nakagawa Zennosuke,
a renowned family law expert who later served as one of the three reviewers of the
postwar revision of the civil code, argues that the objective of Article 835, which
authorized paternity searches and mandatory filiations, was not to protect the rights of the
child, but to safeguard the sacred patrilineal bond.17
Proving a blood relationship between the child and the putative father required
two steps of verification. First, the mother had to prove that she and the alleged father had
sexual intercourse during the possible period of conception. On November 30, 1905, the
Daishin’in ruled that the plaintiff (child) in a paternity suit must prove that the mother
15

“Nyō to mōhatsu to de oyako no hanbetsu,” Asahi, November 10, 1923.
“Oyako no igaku-teki kantei, Tokyo de mazu hanketsu ni saiyō,”Asahi, March 26, 1931.
16
Takikawa Yukitoki,“Shiseishi mondai” in Kazoku seido zenshū: shiron hen III, ed. Nakagawa
Zennosuke (Tokyo: Kawade Shōbo, 1938), 179–208; Kawashima Takeyoshi and Kanazawa
Yoshio, “Hanrei shiseishihō (2),” Hōritsu Jihō 11.5 (1939):38–45; Nagata Kikushirō, “Shiseishi
ninchi nit suite,” Nihon hōgaku 5. 10 (1939): 36-72.
17
Nakagawa Zennosuke, “Shiseiji-hō ni okeru chichi no mi nen” Hōgaku 11.3 (1942), 208.
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had sex with the alleged father during the possible time of conception.18 Second, the
mother had to prove that the alleged father was the only sexual partner at the time of
conception. On April 5, 1912, the Daishin’in made a landmark ruling:
After A (male) and B (female) had a sexual relationship, in order for B’s child to request
paternal recognition, proving that A and B had an intercourse is not sufficient. The plaintiff
also needs to prove to the court that A was the only sexual partner that B had during the
possible period of conception, based on B’s conduct and circumstances. Based on
circumstantial evidence, the court came to gain a strong belief that B had another sexual
partner and dismisses the plaintiff’s request to paternal recognition.19

This 1912 Daishin’in case established the precedent that an illegitimate child had to
prove that the alleged father was the only partner that the mother had at the time of
conception. The plaintiff’s inability to prove the mother’s fidelity resulted in a lost case;
the court was averse to the possibility of polluting the father’s bloodline with an outsider.
A father unwilling to acknowledge out-of-wedlock children and provide financial support
resorted to the so-called infidelity defense (German: Einrede der Bescholtenheit,
Japanese: futei kōben) by arguing that the child’s mother had multiple sexual partner, and
thus, it was impossible to know beyond reasonable doubt that he was the biological
father.
How effective was this infidelity defense? Was it true that the court focused on
finding biological fathers of illegitimate children and preserving the paternal bloodline?

18
19

Meiji 38 (O) 352 gō (November 30, 1905), Hōritsu shinbun 398, 13.
Meiji 45 (O) 86 gō (April 5, 1912), Minroku 18, 343.
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A review of 21 Daishin’in cases using the defense of infidelity between 1917 and 1927
tells a different story.20
Table 5.2: Daishin’in cases using the defense of infidelity, 1917–1927

20

Ruling Date

Case Number

Appellant

Result

Notes

1

3/6/1917

Dai 1 minjibu
T6 (O) 36 gō

Plaintiff
(Child)

Appeal
Dismissed

2

11/21/1917

Dai 3 minjibu
T6 (O) 36 gō

Defendant
(Father)

Appeal
Dismissed

3

9/1/1918

Dai 3 minjibu
T7 (O) 629 gō

Defendant
(Father)

Appeal
Dismissed

4

2/14/1919

Dai 1 minjibu
T8 (O) 19 gō

Defendant
(Father)

Appeal
Dismissed

The defendant
identified another man
as the father, who also
admitted that he was
the father of the child.
The appeal mentioned
the existence of another
man who could have
possibly impregnated
the plaintiff’s mother,
but this argument was
not seriously
considered in the
appeal review.
The defendant took on
the defense of
infidelity. The
plaintiff’s mother was a
geisha, but she
succeeded in
establishing that the
defendant was the only
man she had sex with
during the gestation
window.
The defendant argued
that there was another
man with whom the

Local
Court
X

Appeal
Court
X
Nagoya

Daishin
’in
X

X

O
O
Hiroshim
a

X

O
Tokyo

O

O

O
Nagoya

O

Satō Yoshio has unearthed both published and unpublished Daishin’in cases on illegitimate
children. His preliminary research offers an analysis of each case, but falls short of providing a
comprehensive overview.
“Ninchi ni kansuru shoki no hanketsu ni tsuite,” Seijō hōgaku 24 (1987. 3): 23-53.
“Hanrei ninchi hō no keisei, 1,” Seijō hōgaku 26 (1987. 12): 1-29.
“Hanrei ninchi hō no keisei, 2,” Seijō hōgaku 27 (1988. 3): 97-124.
“Hanrei ninchi hō no tenkai, 1,” Seijō hōgaku 28 (1988. 6): 1-32.
“Hanrei ninchi hō no tenkai, 2,” Seijō hōgaku 29 (1988. 11): 1-32.
“Hanrei ninchi hō no tenkai, 3,” Seijō hōgaku 30 (1980. 3): 1-39.
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5

3/6/1919

Dai 2 minjibu
T7 (O) 955 gō

Defendant
(Father)

Appeal
Dismissed

6

7/29/1920

Dai 2 minjibu
T9 (O) 536 gō

Defendant
(Father)

Appeal
Dismissed

7

2/22/1921

Dai 1 minjibu
T9 (O) 924 gō

Defendant
(Father)

Appeal
Dismissed

8

7/13/1921

Dai 3 minjibu
T10 (O) 384 gō

Defendant
(Father)

Appeal
Dismissed

plaintiff’s mother had
an affair before she met
the defendant.
However, the court did
not accept this
testimony because the
plaintiff did not bring
up the issue of the
gestation period in the
original trial.
The defendant argued
that the plaintiff cohabited with multiple
men during the
gestation window, but
the review court did
not accept this claim.
The review court
demanded the
defendant to produce
evidence.
The plaintiff’s mother
had another lover
before she met the
defendant, but the
review court
determined that she did
not have contact with
this man during the
gestation window.
The defendant
problematized a long
pregnancy (longer than
280 days) and opted for
the defense of
infidelity, but the
plaintiff’s side argued
that menstrual
irregularity should not
be confused with
pregnancy.
The defendant
problematized a long
pregnancy (333 days)
and suggested the
possibility that the
plaintiff’s mother had
sex with another man
after she last had sex
with the defendant. The
review court pointed

X

O
Miyagi

O

X
Ōita

O
O
Nagasaki

O

O
Tokyo

O

X

O
Tokyo

O
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9

8/19/1921

Dai 1 minjibu
T10 (O) 929 gō

Defendant
(Father)

Appeal
Dismissed

10

10/16/1922

Dai 2 minjibu
T11 (O) 581 gō

Plaintiff
(Child)

Appeal
Dismissed

11

11/15/1923

Dai 2 minjibu
T12 (O) 614 gō

Defendant
(Father)

Appeal
Dismissed

12

4/8/1924

Dai 1 minjibu
T13 (O) 112 gō

Defendant
(Father)

Appeal
Dismissed

13

5/2/1924

Dai 1 minjibu
T13 (O) 570 gō

Defendant
(Father)

Appeal
Dismissed

out to the fact that the
defendant did not bring
up this possibility in
the initial hearing.
The defendant drew
attention to the
plaintiff’s mother’s
statement that she had
another lover in
another prefecture. The
court focused attention
on the third party’s
testimony that the
defendant and the
plaintiff’s mother were
engaged during the
gestation period.
The plaintiff’s
mother’s husband was
alive during the
gestation period.
The defendant argued
that due to the
plaintiff’s mother’s
loose morals, it was
impossible to
determine paternity,
but the court dismissed
the defendant’s only
witness who backed his
claim.
The defendant used the
defense of infidelity
and argued that the
only witnesses who
testified to the
defendant’s
acknowledgment of
the plaintiff were
related to the plaintiff’s
mother, but the court
did not find a conflict
of interests.
The plaintiff’s mother
was working as a
maidservant for the
defendant in 1910. The
defendant argued that
there was possibly
another man who had
sex with her during the

X

O
O
Hiroshma

O
Ōita

X
X
Nagasaki

O

O
Miyagi

O

X

O
Tokyo

O

O

O
Osaka

O
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14

5/24/1924

Dai 3 minjibu
T13 (O) 183 gō

Plaintiff
(Child)

Appeal
Dismissed

15

7/4/1924

Dai 1 minjibu
T13 (O) 361 gō

Defendant
(Father)

Appeal
Dismissed

16

1/26/1925

Dai 1 minibu
Defendant
T13 (O) 1012 gō (Father)

Appeal
Dismissed

17

8/10/1925

Dai 1 minjibu
T14 (O) 590 gō

Defendant
(Father)

Appeal
Dismissed

18

9/28/1925

Dai 1 minjibu
T14 (O) 580 gō

Plaintiff
(Child)

Appeal
Dismissed

gestation period.
However, the court
found this testimony
inadmissible.
The plaintiff’s mother
gave birth to the
plaintiff in 1915 and
became the defendant’s
concubine in 1921. The
defendant produced
multiple witnesses who
claimed that the
plaintiff’s mother had
multiple partners
around the gestation
period.
Three witnesses
consistently testified
that the plaintiff’s
mother was a wanton
(tajōna) woman. One
of them testified that he
had sex with her during
the gestation period.
The defendant claimed
that the plaintiff’s
mother had a sexual
relationship with
another man and
produced multiple
witnesses. Even though
the court admitted this
fact, it still ruled that
the defendant was the
only man who had sex
with the plaintiff’s
mother during the
possible period of
conception.
The defendant claimed
that his old age (69
years old at the time of
conception) deprived
him of reproductive
ability, but the court
ruled in a favor of the
mother, whom it
deemed a respectable
middle-class woman.
Five witnesses
consistently testified

X

X
Osaka

X

O

X
Osaka

X

O

O
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O
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O
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O

X
Osaka

X

190

19

10/10/1925

Dai 3 minjibu
T14 (O) 541 gō

Defendant
(Father)

Appeal
Dismissed

20

10/23/1926

Dai 3 minjibu
T15 (O) 588 gō

Plaintiff
(Child)

Case
Reversed
and
Remanded

21

10/4/1927

Dai 2 minjibu
S2 (O) 712 gō

Defendant
(Father)

Appeal
Dismissed

that the plaintiff’s
mother maintained a
sexual relationship
with another man
during the gestation
period.
That the defendant paid
the recompense to the
plaintiff’s mother after
the birth of the child
was crucial to the
decision.
The plaintiff appealed
that the retrial did not
consider evidence
produced by the
plaintiff that the
plaintiff’s mother had
no other sexual partner
during the gestation
period.
The defendant and the
plaintiff’s mother had a
wedding ceremony in
in 1903. After cohabiting foe just a few
days, the defendant left
for Tokyo to study. The
defendant argued that
the plaintiff’s mother
had a sexual
relationship with
another man while he
was way, but the court
ruled in favor of the
plaintiff’s mother who
claimed that she did
not have sex with any
other man during the
possible period of
conception.

O

O
Tokyo

O

O

X
Nagoya

O

O

O
Osaka

O

Sources: Satō Yoshio, “Ninchi ni kansuru shoki no hanketsu ni tsuite,” “hanrei ninchi hō
no keisei, 1–2,” and “hanrei ninchi hō no tenkai, 1–3
Out of 21 cases, only five cases were decided in favor of the defendants (fathers).
Putative fathers’ defense of infidelity was successful only when another man came
forward as the father of the illegitimate child (Case 1), another man testified to having
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had sex with the mother (Case 15), or multiple witnesses consistently testified that
mothers of illegitimate children had multiple sexual partners at the time of conception
(Case 14 and 18). In Case 10, the husband of the plaintiff’s mother was alive at the time
of conception; thus, the legitimacy presumption clause (Article 820) in the Meiji Civil
Code took precedence. This article established that a child conceived by the wife during
the marriage would be presumed legitimate, unless contested otherwise by the husband,
took precedence. This principle was applied to the love child born in the middle of a
highly publicized elopement of Byakuren Yanagihara, a first cousin of Emperor Taishō.
Her lover Miyazaki Ryōsuke acknowledged the fetus as his child,21 but his
acknowledgment could not come into effect until her husband Itō Denemon filed a
lawsuit to disown the child because they were still married at the time of the child’s
conception.22
A mere insistence on the possibility of another man impregnating the mother was
insufficient to deliver the infidelity defense. The defendant was required to produce the
other man as a witness to the court or at least to have multiple witnesses name the man.
In a he-said, she-said situation, the court listened to both sides and looked for consistency
in their stories. The defense of infidelity that had not been made at the initial hearing was
considered weak (Case 4 and 8). The court qualitatively evaluated witness statements by
family members, friends, employers, and neighbors. It addressed not only how

21
22

Asahi shinbun, May 21, 1922.
Asahi shinbun, May 5, 1923.
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trustworthy these witnesses were, but also how much knowledge they had of the couple’s
love life. A witness statement without intimate detail was deemed inadmissible (Case 11
and 13).
The court took into account socio-economic backgrounds of both mother and
putative father and maintained a more favorable attitude toward those from respectable
families, but did not overlook claims made by lower class litigants. The Daishin’in
awarded paternal recognition to a child born to a geisha (Case 3) and a house servant
(Case 13). Even when witness statements characterized the plaintiff’s mother as an
unchaste woman with loose morals, the court ruled in favor of her, as long as she could
demonstrate that the putative father was her only sexual partner at the time of conception
(Case 9 and 16).
The court foisted the burden of proof of infidelity on the defendant who relied on
this defense of infidelity. In Case 5, the Miyagi Appeal Court instructed the defendant to
produce evidence to support his claim that the plaintiff’s mother co-habited with multiple
men at the time of conception. In Case 18, although the Daishin’in ruled in favor of the
defendant, accepting his defense of infidelity, it asserted that it was unlawful for the court
to require the child, who was born into a common-law marriage, to prove the mother’s
fidelity. In other words, the legitimacy presumption that was applied to a child born to a
wedded pair should be extended to a child born to a common-law couple. The father
could contest the presumed paternity, but the mother did not need to prove her fidelity.
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Even though the 1912 case established a precedent that an illegitimate child had
to prove that the alleged father was the only partner that the mother had at the time of
conception, the Daishin’in gradually shifted the burden of proof onto the putative father
who employed the defense of infidelity. The Daishin’in’s attitude reflected the court’s
treatment of paternity suits. Below is a summary of a successful paternal recognition case
at the Tokyo Local Court in 1926, which demonstrated a typical procedure.
The plaintiff was a twenty-four-year-old geisha Sukemaru Yue from the Arakira
neighborhood and the defendant was a thirty-eight-year-old salary man named Satō XX
from the Shinjūku district. The plaintiff argued that they first met in July 1925 at the
geisha house, had occasional liaisons, and the plaintiff gave birth to their son Ichirō in
August 1926. In defense, Satō argued that he was sexually incapable so unable to have
fathered the child. He added that the geisha had many guests and anyone who spent one
night with her could have done so. However, Judge Matsuo disregarded Satō’s insistence
on sexual impotence, since he had had two children with his legal wife between 1920 and
1924. The plaintiff produced a few geishas and the madam of the geisha house as
witnesses who testified that Satō came to visit Sukemaru very often during the time of
conception. Satō protested saying: “I am not the only one who slept with her.” His claim
led to a face-to-face questioning between the defendant and the plaintiff who proved her
utmost devotion to and love of Satō. Moreover, Satō’s claim that he was sexually
incapable did not make sense; why would a man unable to perform sexually pay many
visits to the geisha house? This sexual impotence argument harmed his own credentials.
Thus, the judge ruled in favor of the plaintiff and acknowledged Satō’s paternity of the
child.23

The plaintiff produced witnesses to attest to a sexual relationship between her and the
defendant; (2) the defendant first denied such association, but failed to convince the
judge. (3) He then used the infidelity defense to reject the allegation of having fathered a
child as a result of this affair; and (4) the plaintiff succeeded in dismissing the
defendant’s claim by showing, to the best of her ability, that the defendant was her only

23

“Mizushōbai no geigi ga okyaku aite ni shiseiji ninchi no utsutae ni katta saiban” in Yamaguchi
Yohachirō, Teisō mondai to saiban (Tokyo: Meiji daigaku shuppanbu, 1936), 63-67.
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sexual partner at the time of conception. In this case, even though Sukemaru was a
geisha, a vocation that had a reputation for sexual indecency, her persistent display of
loyalty made a favorable impression on Judge Matsuo. Moreover, Satō’s far-tetched
insistence on sexual impotence destroyed his credibility.
Paternal suits, which became possible after the introduction of the Meiji Civil
Code, unlocked an avenue for unwed mothers and illegitimate children to win paternal
recognition. Every year, a steady number of unwed mothers filed suits to restore their
honor, receive financial recompense, and improve the social station of their children. The
1912 Daishin’in case was mistaken as a disadvantage to unwed mothers by demanding a
high standard of proof of paternity, thus serving as a safeguard of patrilineage. However,
a review of the Daishin’in cases in the 1920s reveals that the court placed the burden of
proof on defendants who denied paternity with the defense of infidelity, while lending a
sympathetic ear to unwed mothers, regardless of their socio-economic status or sexual
history. As long as the mother was able to corroborate that she had a stable courtship with
the alleged father at the time of conception, the court awarded paternal recognition to her
illegitimate child.
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Japan as the Protector of Illegitimate Children
The following episode is from Yamamuro Gunpei’s Theory on Social Purification
(shakai kakusei ron), published in 1914.24 In 1913, Hara Takashi, the Home Minster who
five years later became the first commoner Prime Minster of Japan, ordered his
subordinates to publish a chart titled “Comparison of National Strength” (kakkoku
kokuryoku hikaku hyo) in order to boost the morale of the Japanese public. The chart
would weigh the national strength of Japan against five other nations—Britain, America,
Russia, France, and Germany—by comparing the size of colonies, export volume,
industrial output, length of railway, total capacity of merchant vessels, etc. In almost all
categories, Japan was listed last. Dejected, Hara ordered his assistants to look for
something else, perhaps in the realm of soft power. A few months later, his subordinates
reported to him that they found two categories in which Japan was ranked first—the rate
of divorce and percentage of illegitimate birth.
This episode was a bit of an exaggeration by Yamamuro Gunpei, a Christian
minister, who used it to preach against moral decadence and sexual debauchery in Japan.
According to official statistics, the percentage of illegitimate births was 9.4% in Japan,
10.1% in France, 9.1% in Germany, 4.0% in Britain, 2.3% in Russia in 1910.25

24

Yamamuro Gunpei, Shakai kakusei ron (1914), 126-7, cited in Yuzawa Yasuhiko, Taishōki no
kazoku mondai : jiyū to yokuatsu ni ikita hitobito (Kyōto-shi : Mineruva Shobō, 2010), i-ii.
25
Victor von Borosini, “Problem of Illegitimacy in Europe,” Journal of Criminal Law and
Criminology 4.2 (1913):212-236.
Shirley M. Hartley, “The Amazing Rise of Illegitimacy in Great Britain," Social Forces 44.4
(June 1966): 533-545.
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Yamamuro criticized Japan’s illegitimate births as too numerous and illegitimacy laws
too lax. Yamamuro’s contemporaries, especially Christians and women’s rights activists,
shared his view that paternal recognition of illegitimate children threatened the integrity
of marriage and the conjugal family.
However, others viewed Japan’s illegitimacy law in a positive light. Mibuchi
Tadahiko (1880–1950), who later became the first Chief Justice of the Supreme Court
(saikō saibansho) in the postwar era, wrote in 1934, “It is certain that the treatment of
illegitimate children in Japan, compared with that in European nations, is very
progressive.”26 Hayata Masao similarly observed, “The system of shoshi in our Civil
Code is an unprecedented treatment of illegitimate children in the world.”27 From the
perspective of the child, Japan’s illegitimacy law was forward-thinking and
advantageous.
When Japan joined the League of Nations in 1919, its protection of illegitimate
children became a showcase, helping to establish child welfare as a key League goal. The
problem of rising illegitimacy had been plaguing Europe and America since the
eighteenth century. The expansion of both wage labor and the female work force—young
men and women living away from parental guidance—had increased the number of
illegitimate children in major urban centers. The early solution was to define the problem
David L. Ransel, “Problems in Measuring Illegitimacy in Prerevolutionary Russia,” Journal of
Social History 15.2 (Winter 1982): 111-127. Ransel demonstrates significant underreporting of
illegitimate birth in official statistics.
26
Mibuchi Tadahiko, Nichijō seikatsu to minpō (Tokyo: Kaihatsusha, 1926), 107.
27
Hayata Masao, “Shiseishi no shakaigakuteki kenkyū (2),” Shakai jigyō 17.7 (1933. 9): 96.
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as a female moral failure, punish women for having children out of wedlock, socially
stigmatize them, and strip their children of protection and support. However, World War
I changed the rhetoric. The assumption that these children were the offspring of soldiers
enabled them to make claims to welfare and state support.28
The worldwide predicament of illegitimate children was first brought to the
attention of the League of Nations by the Women’s Committee of the International
Federation of Trade Unions, Amsterdam, in 1927.29 It was part of the League’s efforts to
engage in humanitarian tasks, which began with the repatriation of prisoners of war after
the Great War.30 The League established the Advisory Committee on Traffic in Opium
and other Dangerous Drugs in 1920, the Advisory Committee on Traffic in Women and
Children in 1922, and the Advisory Commission for the Protection and Welfare of
Children and Young People (hereafter Child Welfare Committee) in 1925.
The Child Welfare Committee included the protection of illegitimate children in
its agenda in 1927. The inquiries, resolutions, and reports focusing on this issue
continued to keep it in the news, contributing to the pressure to equalize the status of
natural and illegitimate children.31 On June 16, 1927, the Child Welfare Committee sent
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Susan R. Grayzel, Women and the First World War (New York: Routledge, 2013), 103.
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out a questionnaire to its members states, asking about the measures available the
protection of illegitimate children.32 The document included following questions:
1. What are the rights and obligations of the mother and of the father toward the
illegitimate child?
2. Is action to establish the paternity of the child allowed (affiliation proceedings). If so,
how is this action undertaken?
3. What conditions govern the legitimation of illegitimate children?
4. What rights do illegitimate children possess to claim maintenance from their parents?
5. What are the rights of inheritance or succession of illegitimate children?
6. Is there a system of official guardianship for illegitimate children? If so, how is this
guardianship organized?
7. Are there any other means, and if so, of what nature, provided either by the laws or by
institutions for ensuring the moral and material protection of illegitimate children?33

The questionnaire primarily addressed the legal status and treatment of illegitimate
children, asking the child’s relationship with the father and the mother, his right to
support, inheritance, and succession, and availability of and procedure for affiliation. On
February 2, 1928, the League of Nations published a 64-page report titled, “Study of the
Position of the Illegitimate Child According to the Information sent in by Governments”
compiling answers from twenty-four member states. The report summarized the findings
as follows:
In the matter of illegitimate children, legislation in every country seems to hesitate
between two tendencies inclining toward one or the other according to the principles by
which it is guided. On the one hand, there is a tendency to uphold the principles of the
inviolability of the family and gave the illegitimate child the position of filius nullius
while providing for its maintenance on humanitarian grounds. On the other hand, there is
a tendency to grant the illegitimate child all or most of the advantages of legitimacy in
order to save it from the consequences of a situation for which it is in no way responsible.
[…] From the legislative point of view, the countries in this group are for the most part
more or less directly attached to the French system or the “Code Napoléon.” […] The
legislation of the countries in the [latter] group is more or less directly related to the
32
33

League of Nations Official Journal (July 1927), 782.
League of Nations Official Journal (July 1927), 916.
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system of the Germanic Codes. […] Certain other countries do not seem to be directly
classifiable in either of these two main groups.34

The report divided the countries into three groups: those that follow the Napoleonic
tradition and severed ties between the illegitimate child and his parents, those that are
under the system of the Germanic Codes that grant the illegitimate child all or most of the
advantages of the child born in marriage, and those that evade these two
characterizations.
According to this report, Japan was one of a few countries, along with Germany,
Austria, Norway, Finland, Sweden, and Switzerland, where the child was entitled to bring
an action for parental acknowledgment against his father or mother if they do not
acknowledge it of the child of their own free will. Japan was the only country where this
acknowledgment led to unconditional affiliation, which would establish a legal
relationship between the child and the father, his estate, and his family. In the countries
under the system of the Germanic Codes, even the acknowledged child was not a legal
relative of the father; the child had full rights of inheritance from the father but not from
his family.35
Little is known about how this report was received by the other nations, but this
type of international comparative study and opportunity for countries to learn from each
other was welcomed. Penha Garcia, a representative from Portugal, stated, “There were

34

The League of Nations, “Study of the Position of the Illegitimate Child according to the
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still too many differences in the various national legislations to make it possible to infer
from them any general rules, but the fact of drawing each country’s attention to the more
liberal measures taken by its sister nations was a first step on the road toward
unification.”36 Rachel Crowdy, Chief of the Department of Opium Traffic and Social
Issues Section of the League of Nations from 1919 through 1931, also lauded this
comparative approach:
A study of comparative legislation dealing with the protection of life and health in early
infancy, child labor, etc., is exceedingly useful. Problems connected with
cinematographs, alcoholism, the delinquent child, the protective laws for the illegitimate
child, etc., have much greater opportunity of satisfactory solution if they are taken up
from an international point of view.37

The report itself was merely descriptive and not critical of each governments’
treatment of illegitimate children, but the following correspondence from the League
made a strong recommendation to its member states to improve the legal treatment of
illegitimate children:
The Committee Considers, from the examination of the replies received, that more
effective protection should be ensured to illegitimate children and to this and decides to
keep the question on its agenda, and it also urges that for the future, in all questions of
protection and assistance, the illegitimate child should be as well treated as the legitimate
child, due respect being paid to the rights of the family.38

The League’s instructive attitude caused uneasiness. When the extension of the Child
Welfare Committee’s duties were put to a vote, the delegates from Austria, Belgium,
Norway, Latvia, and the Netherlands voiced concerns that the committee’s work should
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be contained to an advisory capacity and restrain from interfering with national law,
although these countries did not cast a vote against the extension. Britain raised a strong
objection, vehemently protesting the Child Welfare Committee’s possible
recommendation to make amends in the member states’ respective laws:
It appears to His Majesty’s Government in the United Kingdom that this question would
tend to take the Child Welfare Committee outside its field of work and that, by its
constitution, the Committee is not competent to deal adequately with such questions. […]
His Majesty's Government in the United Kingdom consider that any international
convention of the nature indicated would probably include certain proposals for the
mutual recognition and enforcement of orders: for instance, an order recognising the right
of an illegitimate child to perpetual maintenance against the putative father and his estate
which would not be capable of being enforced either in the courts of the United States of
America or in those not only of the United Kingdom, but of those Dominions whose
judicial system is based on English legal principles.39

The British delegate showed a strong opposition to the League’s possible enforcement of
an order extending the right of an illegitimate child to support and inheritance.
While some European nations expressed caution and objection to the League’s
proposal for improving illegitimacy law, the Japanese delegate showed eager cooperation
by announcing that “[its] Government had now in contemplation a far-reaching Bill under
which the illegitimate child would be given the same status as the legitimate child.”40 In
fact, in Japan, the Provisional Legislative Committee (rinji hōsei shingikai) convened in
1919 to revise family law in accordance with Japan’s “pure morals and beautiful
customs.” After six years of deliberation in 1925, the committee submitted a prospectus
to the Justice Ministry, which included the deletion of the term illegitimate from the civil
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code. It took seventeen years for this proposition to materialize in Japan, but at the
League of Nations, Japan was setting an example for the other member nations.
Japan’s involvement in the League’s humanitarian efforts is often characterized as
at best half-hearted at best.41 After Japan signed the International Convention for the
Suppression of the Traffic in Women in 1921, which proposed prohibiting the
prostitution of all women under the age of 22, the Japanese government attempted to
work around this regulation to preserve the system of licensed prostitution in the
Japanese empire and its overseas outposts.42 However, Japan took a leading role in
improving the legal position of illegitimate children at the League, and its efforts did not
go unnoticed. Even after Japan withdrew from the League of Nations in 1933 after the
League’s condemnation of the Manchurian Incident, the Child Welfare Committee
expressed its willingness to collaborate with Japan. Manuel Rivas Vicuña, a Chilean
representative and the Chair of the Committee, stated at the 36th session:
I wish to direct the attention of members of the Council to the wish unanimously
expressed by the Advisory Commission for the Protection of Welfare of Children and
Young People that the Council of the League should invite the Japanese Government to
continue its collaboration with the work of the Commission.43
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Japan continued to be a pioneer in improving the legal treatment of illegitimate
children. In 1931, the Daishin’in ruled that a child born out of incest was still entitled to
paternal recognition. When a father submitted a voluntary recognition form for an
illegitimate child whom he brought into the world with his stepdaughter, the Ministry of
Justice refused to process this form, claiming that it violated public order and good
morals (kōjo ryōzoku). However, The Daishin’in declared, “The fact that the respondent
(father) had a sexual relationship with the wife’s daughter violates public order and good
morals and cannot escape criticism, but the respondent’s recognition of the child born out
of this relationship is a separate matter and does not violate the public order and good
morals.”44 This ruling reflected the spirit of the drafters of the Meiji Civil Code, which
asserted that children should not be punished for the their parents’ wrongdoing.45
In the same year, the Daishin’in made another ruling that reinforced the rights of
illegitimate children. In this case, the court upheld the inviolability of the right of an
illegitimate child to paternal filiation. The details of the case are as follows:
A nobleman had an affair with a woman who gave birth to a baby boy. The man who was
concerned with his honor and family harmony found it difficult to acknowledge the child.
So the woman reported the child as her illegitimate child on her household registry. In the
meantime, the man provided her with living expenses. When their relationship came to an
end, the man paid a generous sum of child support to the woman, enough to sustain the
livelihoods of the mother and the child, in exchange for an agreement that she would
never bring a paternity suit against him. She signed the contract and they parted on good
terms. A few years later, she spent all the fortune and began to feel anxious. She returned
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to the man, demanding more money, but he refused, referring to the agreement that they
signed. After much thinking, the woman filed a paternity suit against the nobleman.46

The Local and Appeal Court ruled in favor of the defendant (father), placing the
inviolability of a contract over an illegitimate child’s right to paternal recognition.
However, the Daishin’in declared the following:
The basic principle is that one’s right to the personal status cannot be relinquished. The
illegitimate child’s right to parental recognition is the right that the law bestowed upon
the illegitimate child. … If we permit the illegitimate child to waive his right to demand
parental recognition, it may cause many illegitimate children in unfortunate and indigent
circumstances to relinquish their rights in exchange for a small amount of money, and
make it difficult for them to claim their rights. It will also belie the spirit of law that
granted the child the right to parental recognition to protect him.47

This case established that a public relationship of personal status took precedence over a
contractual relationship.48 In 1932, the Daishin’in upheld the previous year’s precedent in
a paternity dispute involving a wealthy merchant who paid 40,000 yen (worth 1 to 2
million dollars today) in exchange for the child’s relinquishment of the right to paternal
recognition.49 It was hailed as a victory for illegitimate children whose lifetime suffering
deserve mitigation and redemption.50
Japan was a trailblazer in improving the legal status of illegitimate children by
upholding court cases that consistently championed their rights. At the Child Welfare
Committee in the League of Nations, Japan set an example for European nations that
were slowly realizing the need to lift discriminatory measures against children born out
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of wedlock. The Daishin’in cases in the 1930s reinforced the right of an illegitimate child
to filiation; neither the parents’ immoral conduct nor monetary transaction between them
could stop a child from demanding his or her right to parental recognition. Judges were
primarily concerned with protecting children from social harm and parental negligence.
Japan spearheaded the movement that shifted the focus of family law to “the best
interests of the child,” a legal doctrine that became increasingly important in the early
twentieth century.51

Shifting the Meanings of Parental Obligations
The court’s focus on the best interests of the child produced an unexpected ripple
effect; the protection of children led to the protection of mothers with young children,
and to an increased emphasis on the role of mothers as primary caregivers. The sanctity
of motherhood became the central tenet that buttressed the institution of the family in the
rapidly changing Japanese society in the 1920s and 1930s.
Japan’s industrialization accelerated after the Russo-Japanese War. An explosion
in transportation networks, educational institutions, mass media, and vibrant party
politics changed the way people thought of the concepts of self, gender, and family.52
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World War I and Japan’s global engagement paved the way for national reconstruction
that transformed the structural foundations of a new Japan.53
Amid this social transformation, the family as a social institution faced
unprecedented challenges. An increase in the number of women in the labor force and
nuclear families in urban centers contested traditional family values; the perpetuation of
lineage and family name was no longer a sufficient shared goal for all members of the
family. Warning of the collapse of familism (kazoku shugi), a 1922 Yomiuri editorial
states:
There are two factors for the collapse of familism: one is ideological and another
is economic. So far familism has manifested through a household head who had control
over every material and spiritual aspect of family life. However, new opportunities and
ideologies taught young people to assert individual rights. We have read quite a lot of
stories of women who eloped from patriarchal control. … Those who experienced
discrimination and inequality as daughters, wives, and women became Nora!54
The article describes how young people, especially women, escaped from
patriarchal control by gaining economic self-sufficiency, thus questioning the authority of
the household head who demanded everyone’s obedience in exchange for providing for
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the family. The family could no longer control women through distribution of resources;
society had to come up with a new idea to enlist women’s cooperation.
Motherhood (bosei)—the protection, rationalization, and glorification of
motherhood—emerged as an appealing idea to encourage women’s willing participation
in the system. The etymology of bosei stems from a translation of Swedish feminist Ellen
Key’s moderskap. It was first translated as motherly heart (boshin), but with Hiratsuka
Raichō’s publication of “Restoration of Bosei” (bosei no fūkko), it became the standard
term describing motherhood and maternity.55 It quickly dominated titles of newspaper
articles, books, and movies in the 1920s and 1930s.56
Motherhood first came to light in the context of protecting it. Both labor activists
and feminists discussed the need for protecting motherhood, although their intentions
differed significantly. The former used potential motherhood as a reason for protecting
female factory workers, while the latter debated whether mothers needed the state’s
financial assistance in raising children.57 Alongside these discourses, the 1923 Kantō
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earthquake created a dire need for helping mother-child families who were more
vulnerable to natural disasters and afflicted with chronic poverty. In the same year, the
first shelter for single mothers (boshi hōmu) opened.58 Constructing shelters for single
mothers became a regular part of the municipal government’s welfare program.59 In
1929, the consistent lobbying of labor groups succeeded in revising factory regulations to
prohibit child labor and late-night work for women. The government passed the MotherChild Protection Act (boshi hogohō) in 1937 to provide financial support for
impoverished mother-child households. These legislative landmarks elevated motherhood
to a status worthy of state protection.
The rise of bosei protection coincided with the court placing an increased
emphasis on the mother-child relationship as a natural state. According to Article 827 of
the Meiji Civil Code, both parents had to file a petition to recognize an illegitimate child.
In 1921, the Daishin’in declared: “A child born out of wedlock forms a parent-child
relation based on the recognition by the father or the mother. As the father-child relation
requires the father’s recognition, the mother-child relation also requires the mother’s
recognition.”60 This principle was applied by the Okayama District Court up until 1927.61
However, this idea came under attack by contemporary legal professionals and
scholars. In 1922, leaders of the law (hōsōkai) produced the following resolution: “a
58
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mother-child relationship between a mother and an illegitimate child should form as a
result of birth not as based on the mother’s recognition”62 They argued that the motherchild relationship was natural and originated in the objective act of birth. Therefore,
requiring maternal recognition was unnecessary. The mother-child relationship was
different from that of the father and child, in that the undeniable act of birth could attest
to the parent-child relationship as opposed to the inception of pregnancy, which could not
be traced with scientific accuracy at that time.
Based on this idea that the act of giving birth established the mother-child
relationship, the Supreme Court of Japan (Daishin’in) ruled in 1928 that giving birth was
sufficient grounds for a mother to assume the responsibility of child care. The Presiding
Judge Matsuoka wrote in the decision:
The defendant of the original trial, Sakiko, admitted that she entrusted the plaintiff with
an illegitimate child, Chieko, thirty, forty days after giving birth, returned to her natal
home, and did not respond to the plaintiff’s request for child support. However, because
the defendant never recognized Chieko as her child, she argued that legal parent-child
relation between her and the child never formed. Based on the absence of her maternal
recognition, the court and the appeal court upheld that she did not have an obligation to
support the child. Nevertheless, as long as the defendant gave birth to Chieko, Chieko is
the defendant’s daughter and her direct lineal descendant. According to Article 954 of the
Civil Code, this court rules that Sakiko has an obligation to support Chieko. Therefore,
this court reverses the rulings of lower courts that rejected the complainant’s request for
child support.63

This decision challenged part of Article 827, overturned the 1921 case, characterized the
mother-child relationship as an instant product of birth, and re-defined motherhood as a
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natural and biological state of being. It imposed the responsibility of child support upon
the mother. The court’s characterization of the mother-child relationship as an undissolvable bond explicitly demanded the mother’s devotion to the child.
In 1939, the Daishin’in case further stressed the mother’s obligation to support an
illegitimate child. The details of the case are as follows:
Fujita Ume married Fujimura Kiyoshi in 1930. After living together for an year and a
half, Kiyoshi was drafted into the Army and went to serve in Manchuria. In Kiyoshi’s
absence, Ume was raped by Tanaka Katsuo, who was then 29 years old, married with
children. It was an unfortunate pregnancy. Ume gave birth to Chūta and Kiyoshi divorced
her. Ume filed for paternal recognition of Chūta against Katsuo. On March 1, 1935, the
Aomori Local Court presided that Katsuo must recognize Chūta as his shoshi. However,
because Katsuo was a member of a household of which the head refused to transfer Chūta
into the registry, Chūta remained on Ume’s household registry.64

Ume filed another suit demanding (1) Chūta’s entry into Katsuo’s household registry; (2)
reimbursement of Chūta’s birth as a result of rape; (3) indemnification for psychological
distress caused by rape, unwanted pregnancy, and divorce; and (4) compensation for
unfair profits from failure to provide Chūta’s maintenance. The Aomori Local Court
decided partially in favor of the plaintiff, admitting Ume’s claims (2), (3), (4) and
awarded her 1008 yen from the defendant. Her claim (1) was not admitted because it
violated the household head’s right to decide on koseki transfer.
Katsuo filed for an appeal, arguing he was not liable for indemnity because three
years had passed since the rape and the statute of limitations had expired. The appeal
court confirmed that the court calculated the statute from Chūta’s birth and Ume’s
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divorce instead of Katsuo’s rape of Ume, thus the statute of limitation had not yet
expired. However, the Appeal Court overturned the local court’s acceptance of Ume’s
claim (4), by declaring that as long as the child remained on the mother’s registry, Ume
was the primary person in charge of child support. The value of compensation was
reduced to 600 yen.
Unsatisfied, Ume filed for a final appeal contesting the lower courts’ decisions on
her claims (1) and (4). The Daishin’in endorsed the appeal court’s decision and dismissed
the case. In the statement of reasons, the Daishin’in upheld that (1) the koseki transfer of
a shoshi required the household head’s permission and (4) when a shoshi remained in the
mother’s household, the obligation to support the child first fell to the mother. These
decisions were based on specific articles of the Meiji Civil Code, but the court
consequentially imposed on the mother the sole responsibility of rearing a child born out
of rape.
This case overturned the 1924 Daishin’in case in which a half-sister of an
illegitimate child demanded the compensation for loss from child maintenance from the
father who recognized the illegitimate child. The details of the case are as follows:
The plaintiff Yahashi Toku’s mother Kichijo had an affair with the defendant Ishikami
Asajirō and gave birth to Gunji on February 1, 1919. Asajirō did not recognize the child
immediately, so Kichijo filed a paternity suit, and won the case on April 10, 1921. After
Kichijo died, Toku filed a claim for the compensation for loss from child maintenance
against Asajirō. 65
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Toku claimed that since the effect of acknowledgment was applied retroactively since the
time of Gunji’s birth, Asajirō had been responsible for Gunji’s care and profited unfairly
by failing to provide child support. The Local and Appeal Court ruled in favor of Asajirō,
but the Daishin’in reversed and remanded the decision. In the statement of reasons, the
Daishin’in decided that the obligation of child support primarily fell to the father, and the
retroactive application of paternal acknowledgment made Asajirō responsible for Gunji’s
maintenance since his birth.
Fourteen years later, the Daishin’in upset this precedent of paternal responsibility
of shoshi’s child support and accentuated the mother’s obligation to provide for an
illegitimate child. Had the principle of the 1938 case been applied to Asajirō, he would
not have owed any child support to Kichijo or her daughter Toku. In 1924, Hirano
Yoshitarō criticized the Daishin’in case as placing too much burden on the father. Hirano
writes, “When there are circumstances where one parent is poor or the koseki transfer is
impossible, parents should be encouraged to take into account the amount of available
resources and split up the task and obligation of child support.”66 Similarly, in 1938,
Nakagawa Zennosuke problematized the recent case as unfairly stressing maternal
obligation. He argued that parents should be equally responsible for supporting a child,
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and indicated the possibility that the household head’s refusal could be abused to avoid
paying child support.67
The two Daishin’in cases in 1928 and 1938 overturned the earlier cases and
placed an emphasis on the mother’s obligation to support an illegitimate child. The
paradigm of parental recognition was shifting—from the juridical sanction of the
patrilineal blood relations to the ideological promotion of the mother’s sacrificial duty. It
reflected the social change that the family could no longer thrive on patrilineage. Instead,
it required strengthening the supposedly sacred and natural bond between a mother and
her child and relying on the idea of maternal love and sacrifice.

Illegitimate Children in Colonial Courts
The development of illegitimacy law in the colonies took a similar trajectory as in
the metropole: the rights of the child slowly began to outweigh the patrilineal principle.
As described in Chapter 3, the colonial court strengthened shoshi’s rights to inheritance
and succession in Korea and sanctioned the custom of partible inheritance, which ran
counter to the Meiji Civil Code’s succession principle, in Taiwan. There were also other
differences. As described in Chapter 4, because Koreans were averse to illegitimacy and
hostile to unwed mothers, paternity suits were scarce. In Taiwan, uterine families were
strong, and local court cases often featured mothers unwilling to give up the custody of
67
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their children. Few cases reached the highest court, thus making intra-imperial
comparison difficult. However, I introduce two High Court cases from Korea and Taiwan
that demonstrate these distinctions.
In 1912, the Chōsen High Court ruled that captured the essence of Korean
perception of the father-child relationship. The dispute arose between the biological
father of an illegitimate child and the wife of the deceased man who had registered him as
his son by concubine. The details of the case are as follows:
Changgil was born in May 1901 to Pang Siyong’s concubine, Lady Oh. Pang Siyong
endeared Changgil, as the child was a little bundle of joy that came to him at his old age.
Pang provided the best care for Lady Oh and Changgil despite the disapproval of Lady
Kim, Pang’s wife. In 1907, Pang died of a natural cause and Lady Kim continued to
provide for Lady Oh and Changgil, believing that they were now responsibilities of Lady
Kim’s son, the new head of the household who succeeded Pang. Lady Oh and Changgil
lived under the care of Lady Kim until August 1909 when Yi Kǔnho made an appearance
at Lady Kim’s household and claimed that Changgil was his biological child. Lady Oh
first showed an ambivalent attitude toward Kǔnho, neither denying his claim nor
supporting it. However, after Kǔnho promised to recognize Changgil as his own son and
marry Lady Oh as a lawful wife, Lady Oh concurred Kǔnho’s claim. She argued that
Pang was already impotent, when he took her as a concubine and Yi and she had sex at
the time of Changgil’s conception. Yi took Changgil to his household and registered
Changgil as his son by concubine. He had not yet married Lady Oh at this point.
Not only Lady Oh’s confession of unfaithfulness, but also Yi’s taking away Changgil
outraged Lady Kim, who had grown fond of Changgil over time. She sued Yi for the
fostering expenses that Pang and Lady Kim had paid for Changgil. The Local and Appeal
Court ruled in favor of Lady Kim, declaring that Kǔnho should reimburse the fostering
expenses of Changgil that he owed to Lady Kim’s family. Kǔnho argued, however, since
the child was born to Lady Oh, who was at the time Pang’s concubine, the head of Lady
Oh’s household had been responsible for providing for Lady Oh’s child no matter who
the biological father of the child was. As long as Lady Oh was the member of Pang’s
household, her child was also the Pang family’s responsibility.68
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Kǔnho filed for a final appeal, but the High Court upheld the Local and Appeal Court’s
decisions. Kǔnho’s defeat is significant, not because the court had him compensate for
his infidelity, but because this case set the following precedent. In the statement of
reasons, the court stated, “The father’s responsibility to support his child is undeniable
custom in Korea. This responsibility applies regardless of whether the child lives with the
father, whether the child’s household has another head, or whether the child’s mother is
alive.”69 The court ordered Kǔnho to reimburse 1,030 won (worth 30,000 dollars today)
to Lady Kim.70
The court singularly emphasized the father’s obligation to provide child support.
He was responsible for providing for a child that did not co-habit with him, lived in
someone else’s household, or was being raised by the mother. The Chōsen High Court
cited Korea’s custom as a legal principle. This principle of paternal responsibility was
not challenged in Korea until the end of the colonial period. It contrasts with the 1938
Daishin’in case that designated the mother as the primary parent in charge of a paternally
acknowledged child.
A 1936 Taiwan High Court case involving an illegitimate child reveals a conflict
that stemmed from Taiwan’s toleration of concubinage. It was a custody dispute over a
child born to a Taiwanese man and his ex-concubine who married a Chinese man and
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subsequently had the child acknowledged by the new husband. The details of the case are
as follows:
On November 22, 1927, Lin Tianlong formally took Zhuang Shishi as his concubine. […]
On February 3, 1932, after a quarrel, five-months pregnant Zhuang Shishi left Lin’s home
and went to live with her adoptive father Zhuang Jianshun’s house. In August 1932,
Zhuang Jianshun gave birth to a boy whom Shishi named Shuimu and reported as her
illegitimate child. On March 23, 1933, Shishi notified Tianlong of her intention to
terminate concubinage. On March 29, 1933, Wang Tiancong, a Chinese national,
acknowledged Shuimu as his child by concubine, and on August 26, 1933 Tiancong
married Shishi, and their marriage promoted Shuimu’s status to the legitimate child of
Tiancong and Shishi. Lin Tianlong claimed that Shuimu was his son, since he was
conceived, while Shishi was Tianlong’s concubine, and demanded Shishi to send Shuimu
to him.71

Both the local and review courts ruled in favor of the plaintiff Tianlong and ordered
Shishi to return Shuimu to his father. Shishi made a final appeal at the Taiwan High
Court. There were three points of contention: (1) whether paternity presumption should
be applied to concubinage; (2) whether Tianlong and Shishi were in concubinage at the
time of Shuimu’s conception; and (3) which law—Taiwan’s custom or the Meiji Civil
Code—should be applied to the case. Shishi claimed that (2) she briefly discontinued the
relationship on June 17, 1931, around the time of Shuimu’s conception by returning to
her adoptive family; (3) because she obtained the nationality of the Republic of China
through marrying Tiangcong, the Meiji Civil Code should be applied to this case; and (1)
since the Meiji Civil Code did not recognize concubinage as a legitimate relationship,
paternity presumption only applied to marriage and was not relevant to the case.
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However, the Taiwan High Court presided that (3) Shishi was Taiwanese at the
time of Shumu’s pregnancy and birth, so Taiwan’s custom should be applied to the case;
(1) since Taiwan’s custom permitted concubinage, paternity presumption should be
applied to concubinage; and (2) according to Taiwan’s custom, concubinage did not
discontinue at the couple’s temporary failure to co-habit. The court also took into account
the witness statements from Cai Shiding and Tong Zhengyang that Shishi told them that
Shishi’s acknowledgment of Shuimu as her illegitimate child was a temporary measure,
and eventually, Shuimu would be sent to Tianlong. In summary, because Tianlong and
Shishi maintained a lawful relationship of concubinage at the time of Shuimu’s
conception, Shuimu was Tianlong’s son and Tiancong’s acknowledgment was invalid.
The court ascertained the father-child relationship between Tianlong and Shuimu and
awarded the custody of the child to Tianlong.
It is unclear from the court decision why Tianlong wanted the child or whether he
was Shuimu’s biological father. Was it out of vengeance that he wanted the custody of a
child that he hadn’t seen since his birth? Or did he believe that Shuimu was his son?
Furthermore, why did Tiancong acknowledge Shuimu as his son? While these questions
remain unanswered, it is clear that the continuation of concubinage in Taiwan created a
situation in which paternal ties trounced maternal recognition.
These High Court cases reveal that colonial courts took into consideration
indigenous interpretations of paternity, be it strong paternal obligation in Korea or
paternity presumption applied to a child born to a concubine in Taiwan. Strong paternal
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responsibility could have been beneficial to children acknowledged by fathers, but it may
have put too much pressure on men and prevented them from recognizing nonmarital
children. Paternity presumption could have strengthened the status of children by
concubines, but it may have alienated them from their mothers. However, two cases are
too few to conclude a trend. What we learn from these cases is that the legal terms, such
as illegitimacy, paternity, and acknowledgment, that the Japanese introduced based on the
Meiji Civil Code assumed different meanings, when combined with indigenous customs
and popular practices.

War, Widows, and Bastards
On July 7, 1937, the Imperial Japanese Army attacked the Chinese Nationalist
Army’s garrison near the Marco Polo Bridge south of Beijing. It was the beginning of the
Second World War in the Asian Pacific, which resulted in over a million civilian deaths
and two million military deaths in the Japanese empire. The war had a profound impact
upon Japanese society. Included in this impact were two major changes in family law: the
introduction of the Personal Affairs Conciliation Law (jinji chōteihō) in 1939 and the
abolition of illegitimacy in 1942.
Both of these changes originated in the Provisional Legislative Committee (rinji
hōsei shingikai)’s Prospectus on Code Revision (shinzokuhō kaisei no yōkō) in 1925,
which recommended the deletion of the term illegitimate and the establishment of a
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family tribunal. It proposed the following ideas: (1) provisions of the family and
inheritance law should be general, rather than detailed and precise, so the law could be
flexible enough to reflect social changes; (2) family courts should be established to
render judgments on family disputes; and (3) a conciliation procedure should be created
and linked with the judgment procedure of family courts.”72 However, because the
wartime state did not have the resources to build and operate family courts, it decided to
first introduce the procedure for conciliation.
The plight of unwed mothers and illegitimate children prompted the government
to pass the bill. An Imperial Diet member who helped pass the bill explained:
After the Sino-Japanese and Russo-Japanese War, some families expelled widows. The
parents took the consolation allowance, and came up with ways to send the daughter-inlaw back to her natal family. … It was possible because parental authority was much
stronger. Common-law wives and children are often disadvantaged, but we want the
bereaved family to come together as one and embrace everyone’s needs.73

The policymakers feared that a dispute could arise among those who had access to the
deceased soldier’s compensation, and it was not ideal for the bereaved family to fight the
claims in the court. Instead, the conciliation law would help them reach a conciliatory
agreement under the principles of moralism (dōgi) and paternalism (onjō).
In 1939, the Personal Affairs Conciliation Law went into effect in Japan, Taiwan,
Korea, and Manchuria. The conciliation (chōtei) had been applied in civil disputes since
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the implementation in 1922 of the Land and Building Lease Conciliation Law (shakuchi
shakuya chōtei hō), but jinji chōteihō was the first conciliation law that was promulgated
empire wide. A conciliation case would ideally proceed with three commissioners—a
judge and two court appointed civil commissioners—who would help concerned parties
reach an agreement. The outcome was binding, but it did not prevent a dissatisfied party
from filing a formal lawsuit.
Table 5.3: Timeline of conciliation law in Japan
Year
1922
1924
1926
1926
1932
1939

Titles
Shakuchi shakuya chōtei hō
Kosaku chōtei hō
Shōji chōtei hō
Rōdō sōgi chōtei hō
Kinsen saimu rinji chōtei hō
Jinji chōtei hō

English Translation
Land and Building Lease Conciliation Law
Farm Tenancy Conciliation Law
Commercial Affairs Conciliation Law
Labor Disputes Conciliation Law
Monetary Claims Temporary Conciliation Law
Personal Status Conciliation Law

Kawashima Takeyoshi strongly criticizes the system of conciliation as the state’s
intervention in civil affairs based on Japanese traditional attitudes.74 Murayama Masayuki
seconds that the objective of the conciliation laws was to reduce the court’s workload and
to promote civil settlements based on patriarchal values.75 Those who criticize the
conciliation approach argue that the Japanese insistence on state intervention and
conciliation prevented puting a stop to the maturation of legal consciousness based on the
ideas of rights and obligations, thus stunting individualism in Japan.
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Others positively evaluate the legacy of conciliation. Yamauchi Yoshihiko states
that Kawashima’s high regard for litigiousness may have been misplaced.76 From today’s
perspective, advanced nations increasingly promote alternative dispute resolution (ADR)
especially among family court cases involving children. Shiraishi Reiko positively
assesses that the Personal Affairs Conciliation Commission invited female
commissioners, who participated in the women’s rights movement, to mediate family
disputes.77 Isono Seiichi also argues that jinji chōtei fulfilled its superficial objective by
protecting the rights of women and occasionally coming to aid of those who suffered
because of the family system.78
Seki Yaichiro’s empirical study shows that personal affairs conciliation made
available case-by-case resolution that would help protect the most vulnerable family
members. For example, over a paternity dispute of the illegitimate child, the commission
recommended that the father acknowledge the child as his shoshi and the mother be
responsible for rearing the child. This way, the father would feel it less burdensome to
acknowledge the child. Furthremore, the child would not only avoid a social stigma as an
illegitimate child, but also be able to continue living with the mother who had more
financial resources.79 While court cases centered on who had legal rights and obligations,
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conciliation proceedings focused on what could help the needy and the weak. Therefore,
the conciliatory approach would prevent a common-law wife and her children from being
denied access to a consolation allowance, while also preventing a childless widow from
turning a blind eye to her ailing parents-in-law. Between 1939 and 1944, over 35,000
conciliation cases were received, and about a half of them resulted in settlements.
Table 5.4: The total number of personal affairs conciliation cases
Year

Outcome
Achieved Failed

Number
Withdrawn Other
of Cases
1939 5,236
2,673
97
1,304
109
1940 7,952
4,242
310
2,331
160
1941 6,402
3,349
284
1,912
95
1942 5,650
2,917
231
1,616
77
1943 5,353
2,751
219
1,486
88
1944 4,545
2,333
200
1,131
166
Source: Seki Yachirō, “Chōtei ni okeru kon’in yoyaku,” 96

Completed Pending
4,183
7,043
5,640
4,841
4,544
3,830

1,053
909
762
809
809
715

On February 10, 1942, the Imperial Diet announced the revision of the civil code.
Three major points were as follows: (1) the abolition of the term shiseishi; (2) the
authorization of posthumous parental recognition; and (3) succession by fetal
representation (daishū sōzoku).80 All of them were directed at improving the legal status
of illegitimate children. Both shoshi and shiseishi would be called nonmarital (kongaisha)
children. The enactment of posthumous parental acknowledgment overturned previous
Daishin’in cases that time and again had upheld the right to acknowledge as inherent to a
person so that it could not be exercised by proxy. The Japanese government was
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sympathetic toward war babies whose fathers never returned from war, so it overturned
the legal logic that had been central to the idea of paternity.
Figure 5.1: A mother at the news of posthumous recognition becoming available

(Yomiuri Shinbun, January 16, 1938)

Chapter Synopsis
This chapter has analyzed the Daishin’in cases in the 1920s and 1930s that
showed a major shift in the court’s adjudication. First of all, paternity suits in the 1920s
demonstrated that the court placed the burden of proof of infidelity on the putative father
instead of on the mother as in the 1912 case. Second, the Daishin’in cases in the 1930s
reinforced the right of an illegitimate child to filiation; neither the parents’ immoral
conduct nor a monetary transaction between them could stop a child from demanding his
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or her right to parental recognition. Third, the two Daishin’in cases in 1928 and 1938 that
overturned the earlier precedents, placed an increasing emphasis on the mother’s
obligation to support an illegitimate child.
The trend of protecting the rights and interests of illegitimate children reached a
new level after the war, as the Japanese government had deep sympathy for out-ofwedlock children of the war dead. Their sympathetic approach helped establish the
Personal Affairs Conciliation Law and abolish the term illegitimate from Japan’s civil
code. By 1945, Japan was a pioneer in improving the legal status of illegitimate children
by upholding court cases that consistently championed their rights. At the Child Welfare
Committee in the League of Nations, Japan set an example to European nations that were
slowly realizing their need to lift discriminatory measures against children born out of
wedlock.
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Conclusion

Jap police officials today estimated that more than 14,000 illegitimate offspring of
American soldiers be borne (sic) by Japanese women in Tokyo by mid-June as a
result of the ‘first wave of fraternization’ after the allied landings last September.
Yoshimaro Takahashi, chief criminal investigator of the Tokyo police force, said
the prediction is based on information obtained from hospitals, midwives, and
other sources. He said the over-all total for Japan proper naturally will be many
times greater.1
LA Times, March 10, 1946

The sudden explosion in the population of mixed-race illegitimate children in the
immediate postwar period reversed the progressive tendency that had characterized
illegitimacy law in Imperial Japan. After Japan’s defeat in World War II, the Allied
powers occupied Japan for seven years. By the end of 1945, 350,000 U.S. personnel were
stationed throughout the Japanese archipelago. To minimize the threat of rape to the
civilian population, the Japanese government created the Recreation and Amusement
Association, which established prostitution stations. The idea was to sacrifice a small
number of poor working-class women to safeguard the virtue of innocent women.2

1
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The Recreation and Amusement Association did not last long. Occupation
authorities shuttered the facilities in the following year on grounds that they violated
women’s rights. The real cause was the spread of venereal disease. This did not, however,
eliminate prostitution. Rather, it spurred deregulation and an expansion of the sex trade.
Prostitution, which had been traditionally practiced behind closed doors, burst into the
street.3 As a result, Japanese men, already been distressed by the loss of the war, were
further traumatized; seeing their conquerors toying with their women in open public, they
once again internalized their defeat.4
Related to this issue was the problem of biracial children born to American
soldiers and Japanese prostitutes. Most of these children were not recognized by their
American fathers, who were legally excused from acknowledging paternity.5 This was an
attempt by American authorities to prevent mixed-race children from entering the U. S.
By the end of the Occupation in 1952, the Japanese media counted 200,000 mixed-race
illegitimate children fathered and abandoned by foreign soldiers.6
These children became known by the derogatory terms ainoko (“crossbreed”) ond
ha-fu (“half”). They suffered from social stigmatization and a lack of economic support.
Many of them were abandoned by their mothers and grew up in orphanages. Japanese
3
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men, politicians and laymen alike, disgraced by military defeat and foreign fraternization
with their women, did nothing to help these children, who posed a threat to the purity of
the Japanese race. Instead, Japanese society forced the children to bear the consequences
of their parents’ “immoral” sexual relationships. In the process, the traditional image of
ideal womanhood was promoted, and unwed mothers were characterized as loose
women, unworthy of sympathy or help. This rhetoric fed on itself and came to apply to
other women who did not conform to patriarchal control or who existed outside of the
normative family model. The principle of compassion disappeared from family law, and
the rights of the children, women, and the vulnerable were disregarded.
The grim reality of postwar Japan should not overshadow the progress made by
unwed mothers and illegitimate children prior to 1945. Although the introduction of
illegitimacy in 1873 accompanied a draconian French-style paternity law that placed the
burden of childcare upon the mother, Japanese jurists soon realized that this law belied
civil custom and inflicted more harm than good upon illegitimate children. The drafters
of the 1898 Civil Code proposed an illegitimacy law that authorized both voluntary
recognition and compulsory filiation, which was unprecedented in European legal
tradition.
Japan’s highest court, the Daishin’in, championed the rights of illegitimate
children by simplifying the required proof of paternity. As long as the mother of an
illegitimate child had a stable relationship with the putative father at the time of the
conception, the court would acknowledge the putative father’s paternity, regardless of the
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woman’s socio-economic status or sexual history. The court characterized the child’s
right to filiation as paramount and unable to be traded or relinquished. Time and again,
the Daishin’in upheld the parent’s obligation to provide for an illegitimate child.
The issue of illegitimacy provides insight into Japanese family law. Contrary to
popular perceptions of this law as patriarchal and oppressive, I have identified a
progressive evolution of this legislation. Beginning with early efforts to compile modern
codes, the drafters found ways to protect unwed mothers and expand the rights of
illegitimate children.
There were several attempts to hijack this quest. During the “code controversy” of
the 1890s, conservatives delayed the enactment of the civil code, arguing that it would
destroy loyalty and filial piety. However, the postponement allowed a new generation of
scholars—Ume Kenjirō, Hozumi Shigenobu, and Tomii Masaki—to draft a civil code
that would adapt as the nation transitioned into the modern world. In 1919, the
government established the Provisional Legislative Committee (rinji hōsei shingikai) to
discuss the revision of family law to conform to Japan’s “pure morals and beautiful
customs” (junpū bizoku). Conservatives who proposed the revision to strengthen
patriarchal authority and traditional family values. But the prospectus published six years
later laid the groundwork for progressive reform.
In interwar Japan, jurists and judges increasingly looked to law as a tool of social
reform. Legal discourse promoted a conjugal family structure based on mutual love and
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respect and underscored the obligation of parents to provide and care for their children.
These jurists and judges stayed ahead of the curve, leading the world by example, and
took the initiative to improve the legal status of illegitimate children. In 1942, the
Japanese civil code reclassified illegitimate children as nonmarital children, eliminating
the distinction between paternal and maternal recognition, and guaranteeing inheritance
for nonmarital children at half the rate of their legitimate peers. In so doing, it ended
illegitimacy at least two decades before Europe and the United States. If there is any
contemporary lesson from this dissertation, it is a question Japanese policymakers and the
public: why did the clock stop in 1942?
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